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ANNOUNCEMENT 


Full text of court decisions involving regulatory statutes ad- 
ministered either by the Secretary of Agriculture or the War Food 
Administrator will appear in future issues of the Agriculture Decisions, 
supplemented by syllabae and an index-digest. 


ATTENTION 


No. 12 of Vol. 1, 1942, of the Agriculture Decisions contains the fol- 
lowing cumulative wntened: 


Citations in Decisions Page 
Statutes, orders, ete... .....56.4555. sla netete OH tere eae 811 
UNMIS oe 5. ferc.x cel ne Ov a Rigs Bate lea tat dane eee ee ee ee 815 
Court cases oie cin ater ta Stee atte nef tie tc a RAG RICE RR 817 

Decisions overruled by. Secretary of Agriculture...... eine . 819 

Actions for review of Secretary’s decisions. . °.. = edged ae 

Disposition of actions for review of Secretary’s decisions .. 

Decisions cited By cout... 6 oi acccnes se cccvceceees Nt abd ci 821 

Commodities involved in proceedings................... Reece 822 

Decisions and docket numbers arranged in consecutive order 823 

Cumulative list of decisions reported.............. cp taile . 829 

Cumulative Subject-Inde®™ .....2 oo... 55s neces acae cece 836 

A study of the scope and nature of Agriculture Decisions—Statistical 

MUNROE ROM oa. sins Saw tere ba Ronase tence need ne an aaa eae te . 850 


* Complete Index-Digest of the Agriculture Decisions and the court 
decisions for 1942-1943, including pocket supplement, is in process of 
preparation and will be published upon its completion. 
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PREFATORY NOTE 


It is the purpose of this publication to make available to the public, 
in an orderly and accessible form, decisions issued under regulatory 
laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, ean be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his’ decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1940 ed. 1 et seq.), the Federal Seed 
Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain Standards Act 
(7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S. C. 1940 ed. 181 et seq.), and the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.). These statutes 
are now administered by the War Food Administration created by 
Executive Order No. 9334, April 19, 1943 (8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. Copies of monthly 
issues beginning with January of 1942 and annual bound volumes of 
the decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington, D. C. 
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(A. D. 445) 
In re WituraM S. Wricht. AMA Doc. No. 66-1. Decided August 9, 1943. 


Dismissal—Termination or Suspension of Order 


Where the petition alleges the issuance of the order and that thereafter the Price 
Administrator, under the Emergency Price Control Act of 1942, placed price 
ceilings on citrus fruits which are now selling at such prices, and it is contended 
that under such conditions the order can no longer effectuate the purposes of 
the Agricultural Marketing Agreement Act of 1937, and, therefore, the Sec- 
retary should now terminate or suspend the order, but its validity when 
issued is not questioned, it is held that in the absence of a determination by 
the Secretary to terminate or suspend the order, it remains in full force and 
effect and the petition should be dismissed, as such a petition is not applicable 
under see. 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937. 


Mr. G. V. Wevrkert, of Los Angeles, California, for petitioner. 


Decision by Acting Director of Food Distribution C. W. Kitchen, 
Approved August 9, 1943. Robert H. Shields, Solicitor. 


DETERMINATION—DISMISSAL OF PETITION * 

Upon consideration of the said petition of William S. Wright,** it 
appears that it does not contain any allegation that the order regulat- 
ing the handling of oranges grown in the State of California or in the 
State of Arizona, or any provision thereof, is not in accordance with 
law. Said petition alleges the issuance of said order and asserts that 
thereafter the Price Administrator, under the Emergency Price Control 
Act of 1942, placed price ceilings on citrus fruits, including oranges, 
and that oranges are now selling at such ceiling prices. It is further 
alleged that under such conditions the order can no longer effectuate the 
purposes of the Agricultural Marketing Agreement Act of 1937. The 
validity of the order when issued is not questioned, but it is contended 
that the Secretary of Agriculture should now terminate or suspend the 
order. The said act authorizes the Secretary of Agriculture, whenever 
he finds that an order no longer tends to effectuate the declared policy 
of the act, to terminate or suspend its operations. In the absence of 
such a determination, the order remains in full force and effect. 

A petition under subsection (15) (A) of section 8¢ of said act is not 
the proper procedure to secure a determination that a marketing order 
does not tend to effectuate the declared policy of the act. As the peti- 
tion makes no showing that the order or any provision thereof is not in 
accordance with law, the petition is hereby dismissed. 

The hearing clerk is directed to send, by registered mail, a copy 
hereof to the petitioner at his place of business'stated in his petition 
and a copy to his attorney, G. W. Weikert, at his address noted on the 
petition. 
~ *Bee. 900.52(c) of AMA rules of practice authorizes the dismissal of petitions by Administrator 
of Food Distribution, with approval of the Solicitor of the United States Department of Agricul- 


ture. (7 FCR, 1941 Sup., 900.52(c).)—Ed. 
**Filed with Hearing Clerk on July 12, 1943.—Ed. 
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(A. D. 446) 


In re ALEXANDER CHASKIN, doing business as Chaskin Citrus Company. AMA 
Doc. No. 66-2. Decided August 16, 1943. 


Dismissal—Termination or Suspension of Order 
Same as In re WitutaM S. Wricut, 2 AD 327. 
Mr. G. V. Weikert, of Los Angeles, California, for petitioner. 


Decision by Acting Director of Food Distribution C. W. Kitchen. 
Approved by Acting Solicitor Edward M. Shulman. 


DETERMINATION 

Upon consideration of the said petition of Alexander Chaskin, doing 
business as Chaskin Citrus Company, it appears that it does not contain 
any allegation that the order regulating the handling of oranges grown 
in the State of California or in the State of Arizona, or any provision 
thereof, is not in accordance with law. Said petition alleges the issuance 
_ of said order and asserts that thereafter the Price Administrator under 

the Emergency Price Control Act of 1942 placed price ceilings on citrus 
fruits, including oranges, and that oranges are now selling at such ceiling 
prices. It is further alleged that under such conditions the order can no 
longer effectuate the purposes of the Agricultural Marketing Agreement 
Act of 1937. The validity of the order when issued is not questioned, 
but it is contended that the Secretary of Agriculture should now ter- 
minate or suspend the order. The said act authorizes the Secretary of 
Agriculture, whenever he finds that an order no longer tends to effectu- 
ate the declared policy of the act, to terminate or suspend its opera- 
tions. In the absence of such a determination, the order remains in 
full force and effect. 

A petition under subsection (15) (A) of section 8c of said act is not 
the proper procedure to secure a determination that a marketing order 
no longer tends to effectuate the declared policy of the act. As the 
petition makes no showing that the order or any provision thereof is not 
in accordance with law, the petition is hereby dismissed. 

The hearing clerk is directed to send, by registered mail, a copy 
hereof to the petitioner at his place of business stated in his petition 
and a copy to his attorney, G. V. Weikert, at his address noted on the 


petition. 


(A. D. 447) 
In re Vocr’s Dairies, Inc. AMA Doc. No. 27-35. Decided August 18, 1943. 


Reconsideration—Restraints of Self-Discipline 
Imposed by Conscience of Agency 


Petition by Dairy and Poultry Branch, Food Distribution Administration, for re- 
consideration of final order entered in this preceeding dismissed on the ground 
that the Branch could have asked for a reopening of the hearing, and that it 
would seem unfair to the petitioner to reopen the hearing now or to rehear 





nae: = 


a etghoas eentinsat 








Far eeaeae 





A. D. 447 VOGT’S DAIRIES, INC. 329 


the matter after final decision when the Branch had many opportunities to 
“clarify” or to “amplify” the record; and, while a wide latitude is afforded 
administrative agencies in proceedings of this kind, subject in many respects 
only to the restraints of self-discipline imposed by the conscience of the 
agency, that conscience now dictates that the time has been reached here 
when the admnistrative agency must be content with the record it has made. 


Mr. Edward L. Cole, of New York, New York, for petitioner. Donald R. Heggy 
‘ for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 
SUPPLEMENTAL ORDER 


On May 15, 1943, the Dairy and Poultry Branch, Food Distribution 
Administration, filed a petition for reconsideration of the final order 
entered in this proceeding on April 30, 1943, 2 A.D. 85. Vogt’s Dairies, 
Inc., filed an answer to this petition on May 31, 1943. 

The petition for reconsideration contains a statement of matters 
claimed to have been erroneously decided. Errors are alleged to have 
been made in certain findings of fact and in the conclusions. 

The findings of fact attacked are numbered 3, 5, 6, 8 and 9. Con- 
sidering first the finding of fact numbered 9, the Dairy and Poultry 
Branch claims that this finding says that the petitioner’s plant was 
equipped only for receiving and shipping fluid milk because the cheese- 
making equipment was disconnected to such an extent that it would 
take several hours to put it in shape to manufacture cheese. This 
finding merely states a fact that was stipulated, namely, that the dis- 
mantled cheese-making equipment would-take several hours to re- 
assemble for use. 

The Dairy and Poultry Branch objects to the findings numbered 
3, 5, 6 and 8, because of the failure to find certain facts which would 
tend to show that the activities in connection with the cheese-making 
and the equipment were those of the petitioner rather than its affiliate, 
Meadow Valley Farms, Inc. After careful examination of the record, 
we conclude that there is no necessity for making any of the changes 
in the findings of fact contended for by the Dairy and Poultry Branch. 
The excerpts carefully culled from the record, while indicating a close 
degree of collaboration between the petitioner and its affiliate, do not 
seem to us to warrant the inferences desired by the Dairy and Poultry 
Branch, particularly when the stipulation of facts is considered. The 
findings of fact made are practically identical with the stipulation. 
Moreover, they are almost identical with those proposed in the report 
filed by the officer who presided at the hearing. In its exceptions to 
this report, the Branch stated that, since the findihgs proposed were 
the stipulated facts, it excepted only to the conclusions proposed in the 
report. 

The petition for reconsideration objects also to the conclusions, 
claiming that the petitioner controlled the operations in the small 
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building, that it had available processing facilities, that the corporate 
device was used to burden the pool with diversion payments to the 
petitioner, that the decision is contrary to the policy of the Depart- 
ment, and that the decision will lead to claims for diversion payments 
by handlers for the periods equipment is disassembled for cleaning as 
required by health authorities. 

Much is made of the alleged inconsistency between the decision and 
the administrative policy claimed to have been followed in making 
diversion payments. The petition for reconsideration insists that 
diversion payments have been made to a handler only when the handler 
“had absolutely no alternative but to ship whole milk in fluid form.” 
To a realist, this description of the administrative policy would seem 
somewhat extravagant in view of the small cost of installing cheese- 
making equipment as compared with the size of diversion payments. 
Particularly might a realist raise his eyebrows at what is alleged to 
have been the administrative policy when this record shows that diver- 
sion payments to the petitioner were resumed upon removal of the 
dismantled equipment from the small building. If, as the Branch 
claims, the petitioner owned the equipment, it would seem that the 
rigid administrative policy described would bar payments after the 
removal of the equipment since the petitioner had the alternative to 
leave the equipment in the building and use it. 

However, we see no point in discussing further the matter of the 
dismantled equipment. While the Branch seems greatly worried about, 
what it believes the final order decides on this matter, a close examina- 
tion of that order shows that the decision does not rest upon the fact 
that the equipment was dismantled. The heart of the decision is found 
in the third paragraph of the conclusions, in which it is held that, on the 
record in this proceeding, the petitioner’s operations must be confined 
to the large building and that consequently the large building consti- 
tutes the petitioner’s plant. The first paragraph of the conclusions, 
stating that it doesn’t make any difference whether the small building 
is considered part of the petitioner’s plant after August 31, 1940, is 
unnecessary for the decision. We see no necessity for eliminating this 
paragraph however. It is sufficient to point out here the basis of the 
decision. 

In view of the record of the proceedings, we cannot concur in the 
changes requested by the Branch. The petition for reconsideration 
suggests that the proceedings be reopened or reargued. Reopening of a 
hearing is provided for in the rules of practice prior to the making of 
a final decision (7 CFR, 1941 Supp., 900.68(a)(2)). Petition for re- 
hearing is appropriate after final decision (7 CFR, 1941 Supp., $90.68 
(a) (3)). 

We do not believe a rehearing should be held. Admittedly, the 
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record is no model of clarity because the oral testimony at the hearing 
raises some question as to the accuracy of some of the facts stipulated. 
But the petition for reconsideration seeks to reopen the hearing for the 
purpose of establishing the oneness of the petitioner and the Meadow 
Valley Farms, Inc. When we review the proceeding, this request strikes 
an unresponsive chord. Wide latitude is afforded administrative 
agencies in proceedings of this kind, subject in many respects only to 
the restraints of self-discipline imposed by the conscience of the agency. 
That conscience now dictates that there comes a time when the admin- 
istrative agency must be content with the record it has made. We 
think that time has been reached here. In the first place, the Dairy 
and Poultry Branch stipulated most of the facts. Again, the presiding 
officer found for the petitioner upon facts identical with the stipulation 
and to which the Branch did not except. At any time up to the final 
decision, the Branch could have asked for a reopening of the hearing. 
To reopen the hearing now or to rehear the matter after final decision, 
when the Branch had so many opportunities to “clarify” or to “amplify” 
the record, would seem to us unfair to the petitioner. 

As far as reargument goes, there is ample reargument in the petition 
for reconsideration and the answer filed thereto. 

The petition for reconsideration is dismissed. 


CONSENT DISMISSALS 


A.D. 448. In re Middletown Milk & Cream Co., ine. AMA Doc. No. 
27-52. Decided August 30, 1948. Hays, Wolf, Schwabacher & 
Sklar, of New York, New York, for petitioner. Decision by Assist- 
ant to the War Food Administrator Thomas J. Flavin. 

A.D. 449. In re Slate Hill Milk & Cream Co., Inc. AMA Doe. No. 
27-54. Decided August 30, 1943. Hays, Wolf, Schwabacher & Sklar, 
of New York, New York, for petitioner. Decision by Assistant to 
the War Food Administrator Thomas J. Flavin. 


(A. D. 450) 


In re W. H. ABERNATHY AND Cuartes J. Turner, JR., a partnership trading as 
Abernathy Livestock Commission Company, et al. P&S Doc. No. 445. 
Decided August 5, 1943. 

Consent Order—Rates and Charges 
Pursuant to stipulation, parties to the proceedings consented to the issuance of the 
order temporarily suspending provisions of orders heretofore entered in this 
docket prescribing maximum rates to be assessed by petitioners for selling 
livestock on commission basis, and of order directing petitioners to file new 
schedule of rates not in excess of rates and charges specified in the stipulation 
entered into between the Food Distribution Administration and the petitioners. 
Odus Smith, of Fort Worth, Texas, for petitioners. Mr. J. O. Parker for Food 
Distribution Administration. 


Decision by Assistant Administrator Grover B. Hill 


x 


Mr. 
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CONSENT ORDER 

On July 10, 1935, the Secretary of Agriculture entered an order pre- 
scribing a schedule of reasonable rates for the market agencies doing 
business at the Fort Worth Stockyards, Fort Worth, Texas. The rates 
prescribed in that order have been in effect without substantial change 
since the effective date of that order. 

On or about May 22, 1942, the market agencies registered under the 
act to engage in business at the Fort Worth Stockyards, Fort Worth, 
Texas, hereinafter referred to as the petitioners, petitioned the Secre- 
tary for a modification of the order of July 10, 1935, so as to permit 
the petitioners to file, assess, and collect, for their services of buying and 
selling livestock on commission, rates in excess of the rates prescribed 
in the order. In support of their petition, the petitioners filed informa- 
tion relative to their operations during the year 1941. Informal con- 
ferences were held between representatives of the market agencies and 
representatives of the Packers and Stockyards Division, Food Distribu- 
tion Administration, of the United States Department of Agriculture. 
Subsequent to this conference, additional information was filed by the 
petitioners relative to the conduct of their business for approximately 
three-quarters of the year 1942. 

A stipulation was entered into between the Food Distribution Admin- 
istration and the petitioners, under the terms of which the Food Dis- 
tribution Administration has agreed not to oppose the entry of an order 
suspending temporarily the provisions of the order of July 10, 1935, 
in which maximum reasonable rates and charges for selling and buying 
livestock on commission at the Fort Worth Stockyards were prescribed. 

The petitioners waived hearing, consented to the entry of an order 
dismissing their petition of May 22, 1942, and agreed that, if the order 
of July 10, 1935, is temporarily suspended, they will publish, file, and 
assess for a period from July 1, 1943, to June 30, 1944, both inclusive, 
rates not in excess of those contained in the schedule set forth in the 
stipulation. The petitioners further agreed that the Secretary of Agri- 
culture may, without hearing and at any time, make such modifications 
in any and all orders entered in this docket as he deems proper in the 
premises, provided that no reduction in rates shall be made without the 
consent of the petitioners below the rates and charges prescribed in the 
order of July 10, 1935. 

The petitioners further agreed to submit to the Food Distribution 
Administration at the close of business on September 30, 1943, and 
quarterly thereafter itemized’ statements by individual agencies con- 
taining the information required by the stipulation. The petitioners 
also agreed to keep books and records which will contain the informa- 
tion required by such reports and reflect all the income received and 
the sources thereof and all expenses incurred, and the occasions for 
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such expenditures. It was further agreed that the Secretary of Agricul- 
ture could use the information contained in such reports in considering 
whether further modifications should be made in any order which may 
be entered in this docket. 

The petitioners further agreed and consented to the issuance of all 
orders which are in conformity with the provisions of the stipulation. 
Due notice of the petition for an increase in rates was given to the 
Office of Price Administration, in accordance with the provisions of the 
Emergency Price Control Act of 1942, as amended, and Executive 
Order No. 9250, and Directive No. 1 of the Director of Economic 
Stabilization,? and that agency did not seek to intervene in the pro- 
ceeding. 

ORDER 

IT IS ORDERED that the order of July 10, 1935, prescribing maxi- 
mum reasonable rates and charges to be assessed by the petitioners for 
buying and selling livestock on commission shall be, and it is hereby, 
suspended temporarily. This order of suspension shall be effective for 
the period of one year from July 1, 1943, to June 30, 1944, unless this 
order shall be modified before June 30, 1944, by further order. 

IT IS FURTHER ORDERED that the petitioners shall file, on or 
before July 1, 1943, new schedules of rates and charges for buying and 
selling livestock on commission, which shall not be in excess of the rates 
and charges specified in the stipulation entered into between the peti- 
tioners and the Food Distribution Administration. Unless modified by 
further order, such schedules of rates and charges shall be effective for 
the period from July 1, 1943, to and including June 30, 1944. 

IT IS FURTHER ORDERED that the petitioners shall submit to the 
Food Distribution Administration at the close of business on September 
30, 1943, and quarterly thereafter during the period this order is in 
effect, itemized statements by individual agencies which shall be in the 
form and shall contain the information specified in the stipulation. 

IT 1S FURTHER ORDERED that the petition filed by the peti- 
tioners on or about May 22, 1942, shall be, and it is hereby, dismissed 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the petitioners by registered mail. 

IT IS FURTHER ORDERED that this order shall become effective 
on July 1, 1943. 


17 F.R. 7871 
27 F.R. 8758 
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(A. D. 451) 


In re Tue Ber Rarroap anp Stockyarps Company. P&S Doc. No. 1433. 
Decided August 10, 1943. 


Modification of Stipulation 


Approval given to the stipulation entered into between the respondent and the 
Food Distribution Administration, modifying the terms of a prior stipulation 
relating to the manner of computing the selling price of corn at the respondent’s 
stockyards, and providing that no increase in net revenues shall accrue to the 
respondent as the result of the modification. 


Mr. G. N. Dagger for Food Distribution Administration. Mr. J. J. Curry, 
Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


ORDER 

The respondent and the Food Distribution Administration entered 
into a stipulation, filed on July 22, 1948, the effect of which is to modify 
the terms of a prior stipulation, filed on February 12, 1943, relating to 
the manner of computing the selling price of corn at the respondent’s 
stock yards. The stipulation provides that no increase in net revenues 
shall accrue to the respondent as the result of the modification. Ac- 
cordingly, approval is given to such stipulation. 


(A. D. 452) 
In re Mipwest Farmers, Inc. P&S Doc. No. 1473. Decided August 14, 1943. 


Supplemental Order-—Extension of Date of Order 
Respondent’s request that effective date of order of July 28, 1943, in this proceeding 
be extended for purpose of giving it time to determine its future action 
granted. 


Mr. Jerome Hoffmann of St. Paul, Minnesota, for respondent. Mr. J. O. Parker 
for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


SUPPLEMENTAL ORDER 


Respondent has requested that the effective date of the order of 
July 28, 1943 (2 AD 268), in this proceeding under the Packers and 
Stockyards Act, 1921, be extended for 15 days to give respondent time 
to determine its future action. Accordingly, the effective date of that 
order is extended from August 17 to September 1, 1943. 

Copies hereof shall be served on respondent’s counsel and on the Food 
Distribution Administration. 
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(A. D. 453) 


In re W. M. CampsetL Commission Company. P&S Doc. No. 1480. Decided 
August 14, 1943. 


Cease and Desist—Unfair Practice 


On the basis of the respondent’s admission of the allegations, waiver of hearing, 
and consent to issuance of the order in this disciplinary proceeding instituted 
by the complaint of the Agricultural Marketing Administration, now the Food 
Distribution Administration, charging the respondent, a market agency, with 
using certain unfair practice, it is ordered that the respondent shall cease 
and desist from (1) selling livestock for consignors to its officers or employees 
without disclosing such fact, (2) failing to show the true names of purchasers 
of consigned livestock, (3) issuing false or misleading statements concerning 
its services, and (4) failing to charge for its services the rates specified in 
its tariff. 


Mr. J. O. Parker for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Administrator of the Agricultural Marketing Administration, now 
the Food Distribution Administration, on July 11, 1942. The respond- 
ent, W. M. Campbell Commission Company, a market agency at the 
St. Paul Union Stockyards, South St. Paul, Minnesota, was charged 
with failing to report fully to consignors of livestock, making false 
statements concerning services rendered, and failing to charge for its 
services in accordance with its filed tariff. On September 11, 1942, 
respondent acknowledged service of the complaint, admitted the allega- 
tions, waived hearing, and consented to the issuance of a cease and 
desist order against it. The matter was referred to this office for action 
in July 1943. 

FINDINGS OF FACT 

1. Respondent is a corporation registered under the act as a market 
agency. At all times here involved, it engaged in the business of buying 
and selling livestock on commission in South St. Paul, Minnesota, at 
the St. Paul Union Stockvards, posted by the Secretary of Agriculture 
as a stockyard within the meaning of the act (9 CFR 204.1). 

2. At divers times during 1940 and 1941, respondent sold livestock to 

its officers and employees without disclosing such fact to the consignors 
of the livestock. 
3. At divers times in 1940, respondent issued: accounts of sales to 
consignors for whom it had sold livestock, showing thereon as purchasers 
only unexplained initials, instead of the true names of the persons to 
whom the livestock had been sold. 

4. During 1940 and 1941 and the first two months of 1942, respond- 
ent issued accounts of sales which carried the following statement: 
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FREE SERVICE 


“To save time and pay or remit proceeds of sales more promptly, we assume 
for our patrons, without charge to them or remuneration from any other 
source, responsibility for the payment of the following charges: _To the 
Stockyards Company, yardage, also the cost of feed and bedding furnished by 
them for patrons’ livestock, Items 1 to 4 in adjoining column; to State of Min- 
nesota, for weighing, Item 5; to Fire Insurance Company, for protection while 
livestock are in the stockyards, Item 7; to Livestock Exchange, for dockage 
inspection, Item 6.” 

This statement is untrue and misleading in that the enumerated services 
are not rendered as free services by respondent. 

5. At divers times in 1940 and 1941, respondent bought livestock and 
sold livestock on commission for John Todd and others and failed to 
charge and collect for its services in accordance with the charges speci- 
fied in its tariff on file with the Secretary of Agriculture. 


CONCLUSIONS 


Respondent’s sales to employees without disclosing such fact to con- 
signors, as in Finding 2, and its circulation of untrue statements, as in 
Finding 4, constitute unfair and deceptive practices in violation of 
section 312 of the act. Failure to report to consignors the true names of 
purchasers, as in Finding 3, is an unreasonable and discriminatory 
practice and in violation of section 307 of the act and section 201.19 
of the regulations then in force (9 CFR 201.19). Failure to charge for 
services in accordance with its filed tariff, as in Finding 5, is in viola- 
tion of section 306 of the act. These violations authorize issuance of a 
cease and desist order and suspension of respondent’s registration, but 
since respondent has admitted the facts and consented to a cease and 
desist order, its registration need not be suspended. 


ORDER 


Respondent shall cease and desist from: 

1. Selling livestock for consignors to its officers or employees without 
clearly disclosing such fact to the consignors on the accounts of sales; 

2. Failing to show the true names of purchasers of consigned livestock 
on accounts of sales rendered to the consignors; 

3. Issuing or distributing false or misleading statements concerning 
its services; and 

4. Failing to charge for its buying or selling services the charges 
specified in its tariff then effective and on file with the Secretary of 
Agriculture. 

Copies hereof shall be served on respondent by registered mail or in 
person, and on the Food Distribution Administration. Except as to 
service, this order shall become effective five days after its date. 
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A. D. 454 WEILLER & WEILLER CO. 337 


(A. D. 454) 


In re Wetter & Wetter Company. P&S Doc. No. 1491. Decided August 
14, 1943. 
Cease and Desist—Unfair Practice 


On the basis of the respondent’s admission of the allegations, waiver of hearing, 
and.consent to issuance of the order in this disciplinary proceeding instituted 
by the complaint of the Agricultural Marketing Administration, now the Food 
Distribution Administration, charging the respondent, a market agency, with 
engaging in certain unfair practice, it is ordered that the respondent shall 
cease and desist from (1) failing to show the true names of purchasers of 
consigned livestock, (2) selling livestock for consignors to a firm in which an 
officer of the respondent has an interest without disclosing such fact, (3) 
failing to charge for its services the rates specified in its tariff, and (4) failing 
to keep records fully disclosing all transactions in its business. 


Mr. J. O. Parker for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Acting Administrator of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, on July 11, 1942. The 
respondent, Weiller & Weiller Company, a market agency at the St. 
Paul Union Stockyards, South St. Paul, Minnesota, was charged with 
failing to report fully to consignors of livestock, failing to charge for its 
services in accordance with its filed tariff, and failing to keep adequate 
records. On September 22, 1942, respondent acknowledged service of 
the complaint, admitted the allegations, waived hearing, and consented 
to the issuance of an order against it. The matter was referred to this 
office for action in July 1943. 


FINDINGS OF FACT 


1. Respondent is a corporation registered under the act as a market 
agency. At all times here involved, it engaged in the business of buying 
and selling livestock on commission in South St. Paul, Minnesota, at 
the St. Paul Union Stockyards, posted by the Secretary of Agriculture 
as a stockyard within the meaning of the act (9 CFR 204.1). 

2. At divers times in 1940 and 1941, respondent issued accounts of 
sales to consignors for whom it had sold livestock, showing thereon as 
purchasers only unexplained initials, instead of the true names of the 
persons to whom the livestock had been sold. 

3. At divers times in 1940 and 1941, respondent sold livestock to the 
Bair Sheep Company, in which respondent’s vice president, Frank Bair, 
has a pecuniary interest, without disclosing such fact to the consignors 
in accounting for the sales of their livestock. 

4. At divers times in 1940 and 1941, respondent sold livestock for 
consignors, including the Bair Sheep Company, and failed to charge and 
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collect for its services in accordance with its tariff on file with the 
Secretary of Agriculture. 

5. At divers times in 1940, respondent purchased livestock for others, 
including John Clay & Company, on commission, without charging and 
collecting for its services in accordance with its filed tariff. 

6. Respondent’s records do not identify the purchasers to whom it 
sold consigned livestock. 


CONCLUSIONS 


Failure to report to consignors the true names of purchasers, as in 
Finding 2; is an unreasonable and discriminatory practice and in viola- 
tion of section 307 of the act and section 201.19 of the regulations.then 
in effect (9 CFR 201.19). Respondent’s sales to its vice president’s 
firm without disclosing such fact to consignors, as in Finding 3, consti- 
tutes an unfair and deceptive practice in violation of section 312 of 
the act and section 201.13 of the regulations then in effect (9 CFR 
201.13). Failure to charge for services in accordance with its filed 
tariff, as in Findings 4 and 5, is in violation of section 306 of the act. 
Failure to keep records fully disclosing its business transactions, as in 
Finding 6, constitutes a violation of section 401 of the act. These 
violations authorize suspension of respondent’s registration, but since 
respondent has admitted the facts and consented to the issuance of an 
order directing it to discontinue its violations and to keep adequate 
records, its registration need not be suspended. 


ORDER 


Respondent shall cease and desist. from: 

1. Failing to show the true names of purchasers of consigned live- 
stock on accounts of sales rendered to the consignors; 

2. Selling livestock for consignors to a firm in which an officer of 
respondent has an interest without clearly disclosing such fact to the 
consignors on the accounts of sales; 

3. Failing to charge and collect for its buying or selling services the 
charges specified in its tariff then in effect and on file with the Secretary 
of Agriculture; and 

4. Failing to keep records fully disclosing all transactions in its busi- 
ness, including the true names of purchasers to whom it sells consigned 


livestock. 

Copies hereof shall be served on respondent by registered mail or in 
person, and on the Food Distribution Administration. Except as to 
service, this order shall become effective five days after its date. 
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A. D. 455 BEMENT & BEADLE, INC., ET AL. 339 


(A. D. 455) 
In re Bement & Beanie, Inc., et al. P&S Doc. No. 1554. Decided August 
16, 1943. 


Dismissal 


Order of dismissal by consent of the parties, without prejudice, not to be construed 
as a determination with respect to the reasonableness or lawfulness of the rates 
and charges of the respondents. 


Mr. Joseph O. Parker for Focd Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


ORDER OF DISMISSAL 


On motion of the Food Distribution Administration and consent of 
the respondents, this proceeding instituted under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C..1940 ed. 181), is dismissed with- 
out prejudice. 

This order of dismissal is not to be construed as a determination 
with respect to the reasonableness or lawfulness of the rates and 
charges of the respondents. 

Copies hereof shall be served upon the respondents by registered mail. 


(A. D. 456) 
In re JAMES T. Crossy & Sons. P&S Doc. No. 1468. Decided August 23, 1943. 


Supplemental Order—Postponement of Effective Date of Order 


The effective date of the July 28, 1943, order is postponed until further order herein 
solely for the purpose of giving time to the complainant to reply to re- 
spondents’ petition and for consideration of the petition and reply, and this 
determination is not to be deemed a decision on the merits of respondents’ 
petition asking rehearing and reconsideration. 


Kelly & LeVander, of South St. Paul. Minnesota, for respondents. Mr. J. O. 
Parker for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


SUPPLEMENTAL ORDER 


On July 28, 1943, an order (2 A. D. 228) was entered against James 
T. Crosby & Sons, respondents in this proceeding, which by its terms 
would become effective on August 27. Respondents have filed a petition 
asking rehearing and reconsideration. : 

To give time for complainant to reply to the petition and for con- 
sideration of the petition and reply, the effective date of the July 28 
order is postponed until further order herein. This is not a decision 
on the merits of respondents’ petition. 

Copies hereof shall be served on counsel for the parties. 
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(A. D. 457) 
In re Mipwest Farmers, Inc. P&S Doc. No. 1473. Decided August 23, 1943. 


Supplemental Order—Postponement of Effective Date of Order 


The effective date of the July 28, 1943, order is postponed until further. order 
herein solely for the purpose of giving time to the complainant to reply to 
respondent’s petition and for consideration of the petition and reply, and this 
determination is not to be deemed a decision on the merits of respondent’s 
petition asking rehearing and reconsideration. 


Mr. Jerome Hoffmann, of St. Paul, Minnesota, for respondent. Mr. J. O. Parker 
for Food Distribution Administration. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


SUPPLEMENTAL ORDER 

On July 28, 1943, an order was entered against Midwest Farmers, 
Inc., respondent in this proceeding (2 A.D. 268). By a supplemental 
order, the effective date of the July order was extended to September 1 
(2 A.D. 334). Since that extension, respondent has filed a petition 
asking for rehearing and reargument. 

To give time for complainant to reply to respondent’s petition and 
for consideration of the petition and reply, the effective date of the 
July 28 order is postponed until further order herein. This is not a 
decision on the merits of respondent’s petition. 

Copies hereof shall be served on counsel for the parties. 


(A. D. 458) 


Lyte STaAHLER v. Cuicaco Propucers Commission AssoctaTIon. P&S Doc. No. 
1521. Decided June 28, 1943. 


Dismissal—Failure to File Opening Statement of Fact 


Where complainant failed to file an opening statement of facts, and the respondent 
filed an answer, to which the complainant failed to file a reply, the proceeding 
is ordered dismissed pursuant to the rules of practice. 


Mr. J.J. Murray, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


ORDER OF DISMISSAL 

Inasmuch as oral hearing was not requested by either party in this 
reparation proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 1940 ed. 181 et seqg.), notice was served upon the parties that 
the shortened procedure would be used in accordance with section 
202.48(a) of the rules of practice (9 CFR, 1941 Sup., 202.48 (a)). 

The complainant failed to file an opening statement of facts. The 
respondent filed an answering statement, to which the complainant 
failed to file a reply. The proceeding is therefore dismissed pursuant to 
section 202.17(h) of the rules of practice (9 CFR, 1941 Sup., 202.17 (h)). 

Copies hereof shall be served upon the parties by registered mail or 
in person. This order, except as to the date of service, shall become 
effective 15 days after its date. 


PACKERS AND STOCKYARDS ACT, 1921 A. D. 457. 
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A. D. 459 TARR, DOWNS COMMISSION CO. 341 


(A. D. 459) 


In re Frank O. Downs Anp ALFRED M. Tarr, co-partners, doing business under 
the firm name and style of Tarr, Downs Commission Company. P&S Doc. 
No. 1500. Decided August 30, 1943. 

Order Reopening Hearing 


Where the Food Distribution Administration, the complainant, filed a petition to 
reopen the hearing in this disciplinary proceeding on the ground that the 
presiding officer erroneously overruled the motion of the complainant’s counsel 
that the parties alleged in the order of inquiry to have been defrauded by the 
respondents be subpoenaed as witnesses, and the record on this point is not 
as clear as it might be, it would seem that the exaniiner erred in failing to 
attempt a clarification of the transactions involved, even though the com- 
plainant’s counsel did not press his request for the subpoenas, and since the 
evidence sought is not cumulative, the hearing is ordered reopened. 

Albert Ward and Wymond J. Beckett, of Indianapolis, Indiana, for respondents. 

J.J. Murray for Food Distribution Administration. J. J. Curry, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


DECISION AND ORDER REOPENING HEARING 

On July 2, 1943, the Food Distribution Administration (successor to 
the Agricultural Marketing Administration, complainant in this pro- 
ceeding) filed a petition to reopen the hearing in this disciplinary pro- 
ceeding under the Packers and Stockyards Act, 1921. The hearing was 
held before Examiner John C. Brooke on November 10, 1942. Mr. 
Brooke retired from Government service, effective December 23, 1942. 
The proceedings were assigned to another examiner who referred the 
petition to the War Food Administrator.t. No examiner’s report has 
been filed. The petition alleges that the examiner who presided at the 
hearing held in November 1942, erroneously overruled the motion of 
complainant’s counsel that the parties alleged in the order of inquiry to 
have been defrauded by the respondents be subpoenaed as witnesses. 
The petition states further that the purpose of the petition is to have 
the record show a full picture of the transactions in issue in order that 
a just and proper determination may be made on the charges cantained 
in the order of inquiry, that the additional evidence sought is not eumu- 
lative, and that it will conclusively rebut the testimony of the respond- 
ents at the hearing. 

Respondents filed an answer to the petition denying that the examiner 
ever made such a ruling and alleging that the complainant’s counsel 
did not request the issuance of the subpoenas which the examiner is 
claimed to have refused. The answer denies also that the petition is 
for the sole purpose of obtaining a full picture of the transactions and 
denies that the evidence sought is not cumulative. The answer contends 
further that the petition for rehearing comes too late, in view of the 
lapse of time since the hearing and the fact that both parties have filed 
briefs and proposed findings. 


17 CFR, 1941 Supp., 202.10, 202.21. 
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The pertinent portion of the transcript of the hearing is as follows 
(pp. 141 and 142): 


“Mr. Van Marre (complainant’s counsel): Now, if the court please, I 
would like to make an offer in evidence at this time of the affidavits of the 
parties named in the Government’s moving paper as to their knowledge of 
the commission charged by Tarr, Downs Commission Company, and of 
their utter ignorance of the mark-up in the prices which they experienced. 

“Mr. Warp: We certainly want to object to each and all of them. 

“Mr. Van Marre: In that case, I will ask them to subpoena all of these 
people to testify—— 

“Mr. Warv: I can’t help it. 

“Mr. Van Marre: to testify that in each instance that an order was put 
in, they understood they were to pay a commission only as set forth on that 
billing, and if they object to the affidavits, we can, of course, subpoena the 
people making the affidavits. 

“Mr. Warp: Well, I object to the extension of any time for the subpoenaing 
of any additional witnesses here. This cause has been assigned for trial for 
more than ten days; counsel must have had knowledge of it, and he had no 
right to assume that respondents would admit the introduction of hearsay 
testimony or ex parte affidavits. 

“THe EXAMINER: Objection sustained as to each of the five affidavits of- 
fered by the Government. 

“Mr. Warp: Is that all of your case, Mr. Van Matre? 

“Mr. Van Marre: That is all. 

“Mr. Warp: That is all, I guess. 

“Ture ExaMINerR: All right, sir, you are excused. 

(Witness Mr. Tarr excused.) 

“Mr. Warp: Could we have a minute? 

“Tue EXAMINER: Yes, sir, five-minute recess. 

(Recess taken.) 

“Mr. Warp: Do I understand the Government rests? 

“Mr. Van Marre: The Government rests. 

“Mr. Warp: The respondents also rest.” 





As is seen, the record is not as clear as it might be. It appears that 
Mr. Van Matre stated that he would ask that the persons named in 
the order of inquiry be subpoenaed, but the examiner’s ruling seems to 
be directed only to the affidavits offered.2) Mr. Van Matre’s request 
or expressed desire to have the persons subpoenaed seems to have been 
either abandoned or left undisposed of by the examiner. 

In any event, we do not believe that reopening depends solely upon 
whether the complainant’s counsel asked for the subpoenas and was 
refused by the examiner. Several other important considerations enter 
the picture. 

A review of the records shows that the contracts of purchase involved 
were oral. The only evidence in the record as to the nature of the con- 
tracts is from the respondents, and that, to say the least, is vague and 
conflicting on several crucial matters. 

An illustration is seen in the “shifting defense” employed by the 
respondents in explaining the difference between the amounts they 
paid for livestock and the amounts they charged the persons for whom 
they purchased the livestock. Under examination by complainant’s 
counsel, Alfred M. Tarr, one of the respondents, took the position that 


2 The examiner apparently relied upon the rules of practice, 7 CFR, 1941 Supp., 202.11(e)(4). 
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the respondents had bought the cattle outright at Kansas City, that 
they priced the cattle to the purchasers, that the purchasers were 
satisfied, and that it was none of the purchasers’ business if the re- 
spondents had secured the livestock at a lower price than that charged 
the purchasers.* Yet, when examined by his own counsel, Mr. Tarr 
claimed that the respondents did not defraud purchasers of the amounts 
alleged in the complaint, but explained that these amounts represented 
reasonable charges for “service.” He testified further that in all of 
these instances it was impliedly understood between the purchaser and 
the respondent that the amounts were fair and reasonable charges to 
make, and customary in the community for services of the character 
rendered.* 

The respondent’s objections to reopening assume that the hearing 
before an examiner is the same as a court trial between private parties 
and just as adversary. Because the Department has followed the 
salutary policy of separating internally the prosecuting functions from 
the deciding functions, it does not follow that a hearing before an 
examiner becomes a pure trial by combat between an agency of the 
Department and the respondent, characterized by the fatal con- 
sequences for missteps by counsel that often followed at common law.°® 
As a matter of fact, the hearing before an examiner is not a trial and 
the examiner has no deciding authority. Throughout the proceedings, 
he is subject to the control and direction of the deciding officer, 
formerly the Secretary, and now the War Food Administrator, or his 
lawful delegatee, who alone must decide.® It is not constitutionally re- 
quired that an examiner’s report be issued’ even though the administra- 
tive agency departs from its usual policy of doing so in individual 








8 The Weisheit transaction was regarded as typical and Mr. Tarr’s explanation is as follows (pp. 
92 and 93 of the transcript): 

“Q (Mr. Van Matre): When Mr. Weisheit received this bill, did you send him any transmitting 
letter saying to him, ‘Although you will note that the costs were $7.25 a hundredweight, this is 
15 cents in excess of the hundredweight price on the Kansas City market’? 

“A: He knew what he was going to pay for the cattle, because I had told him over the telephone. 

“Q: Did you tell him before or after you bought them? 

“A: After they were bought. Well, when I gave the order. 

“Q: But at no time did he know that there was a difference in what he was paying for the 
cattle and what you had purchased those cattle for, did he? 

“A: I did not think it was any of his business. 

“Q: Answer my question: Did he at any time know, insofar as you are aware of, that the 
price he paid for those cattle was more than the price you purchased them on the Kansas City 
market ? 

“A: There was nothing said about that at all. 

“Q: And there is nothing in the bill you rendered him that would give him that information, 
is there? 


“A: No. 
“Q: And, as a matter of fact, you did not intend he should have that information, did you? 
“A: I did not consider it any of his -business. » 


“Q: You did not consider it any of his business? 

“A: No, because I had sold him the cattle straight out.”’ 

4 Pp. 121-126, inclusive, of the transcript. 

5 Of course, in modern times, the effect of technical mistakes in judicial proceedings has been 
greatly lessened for the purpose of reaching decisions on the merits. See e.g. Rule 60(b) of the 
Federal Rules of Civil Procedure, permitting the court to relieve a party or his legal representative 
from a judgment, order, or proceeding taken against him through his mistake, inadvertence, sur- 
prise, or excusable neglect. 

® Morgan vy. United States, 298 U.S. 468, 481 (1936); National Labor Relations Board vy. Botany 
Worsted Mills, 133 F.(2d) 876, 882 (C.C.A. 3rd, 1943). 


7 Morgan case, supra. 
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instances. The hearing is held not only to give the respondent an 
opportunity to present his defenses, but also to obtain a record of all 
the material and relevant facts necessary for a proper determination by 
the deciding officer. 

Furthermore, the examiner is under an affirmative duty® to develop 
impartially such a record. To that end, the rules of practice empower 
him to “summon and examine witnesses,” !° and specifically command 
him to exclude immaterial, irrelevant and patently unreliable evi- 
dence.'! Even if it were necessary, as faintly implied by the respond- 
ents, to grant reopening only upon some ground which would justify a 
new trial at common law, such as an error of law, it would seem that 
the examiner erred in failing to attempt a clarification of the trans- 
actions involved even though the complainant’s counsel did not press 
his request for the subpoenas.’? 

Insofar as the respondents’ invocation of the doctrine of laches is 
concerned, the nature of the proceedings, described above, is sufficient 
answer.*® 

In view of the foregoing discussion, we see no abuse of discretion or 
lack of due process of law in reopening the hearing to ascertain the 
facts. Indeed, we think that the public interest'* and the proper admin- 
istration of the act so require. The rules of practice provide for the 
reopening of hearings prior to final decision, subject to the requirement 
that the petition show that the evidence sought is not merely cumula- 
tive.’° Here, of course, no final order has been entered and not even 
an examiner’s report has been issued. It is obvious too, from the state 
of the record described above, that the evidence sought is not 
cumulative. 

Accordingly, the hearing is ordered reopened. Notice of the reopened 
hearing shall be given and the time and place shall be set in accordance 
with the rules of practice applicable to hearings. 

A. copy of this decision and order shall be served upon the parties by 
registered mail or in person. 





8 National Labor Relations Board v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350, 351 
(1938). 

®“Tt is an examiner’s duty to develop the facts material to the issues .. .”” National Labor 
Relations Board v. Baldwin Locomotive Works, 128 F.(2d) 39, 46 (C.C.A. 3rd, 1942). ‘He is not 
required to sit idly by and permit a confused or meaningless record to be made.” Bethlehem 
Steel Co. vy. National Labor Relations Board, 120 F.(2d) 641, 652. (Ct. App. D.C. 1941). 

107 CFR, 1941 Supp., 202.8. See also 202.13(b). 

117 CFR, 1941 Supp., 202.11(e). ‘ 

12 The examiner’s role may be compared to that of a master or auditor in judicial proceedings 
It is significant to note that a master in equity proceedings, under the former Federal equity rules, 
was not required to await requests for the issuance of xsubpoenas from counsel for the parties 
but could request issuance of his own accord. See Rule 52 of the former Rules of Practice for 
the Courts of Equity of the United States. 

13 See National Labor Relations Board vy. Kentucky Fire Brick Co., 99 F.(2d) 89, 93 (C.C.A. 
6th, 1938) and C. G. Conn, Limited v. National Labor Relations Board, 108 F.(2d) 390, 391 
(C.C.A. 7th, 1939). See also Federal Trade Commission v. Kay, 35 F.(2d) 160 (C.C.A. 7th, 
1929), certiorari denied, 281 U.S. 764 (1930). ; 3 ‘ 

1%* That the public interest is a consideration, even in judicial proceedings, which may outweigh 
the failure of Government counsel to press its contentions at the proper time, was intimated 
recently by the Supreme Court in Marconi Wireless Telegraph Co. of America v. United States, 
63 Sup. Ct. Rep. 1393, 1414, 1415 (June 21, 1943). 

%7 CFR, 1941 Supp., 202.21(a)(2). 
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A. D. 460 SAWYER v. PASKOFF BROTHERS & CO. 345 


(A. D. 460) 


Tom SAWYER AND Son v. Pasxorr Brorners & Company. PACA Doc. No. 3694. 
Decided August 10, 1943. 


Warranty—Suitable Shipping Condition—Counterclaim—Fraud 


Since the several carloads of potatoes sold by the complainant to the respondent 
at prices f.o.b. shipping point complied with the warranty to grade U.S. No. 1, 
and the potatoes were in suitable shipping condition at the time and place of 
purchase, but deteriorated during transit to ultimate destination, it is ordered 
that reparation should be awarded to the complainant for the purchase price 
which the respondent refused to pay, and the latter’s counterclaim for damages, 
based on two oiher carloads, should be dismissed for failure of proof of fraud 
as the evidence failed to show that the complainant knew that the potatoes 
or the fields where they were grown were affected by Late Blight Tuber Rot. 


Mr. R. Clarence Dozier, of Elizabeth City, North Carolina, for complainant. 
Messrs. Miller & Nesbit, of Pittsburgh, Pennsylvania, for respondent. Mr. 
Raymond L. Dillman, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


On July 29, 1940, Tom Sawyer and Son, the complainant, filed a 
complaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a, et seqg.), to recover the price of 17 carloads of 
potatoes from Paskoff Brothers & Company, the respondent. 

Hearings were held at Pittsburgh, Pennsylvania, on April 2, 1941, 
and May 6, 1942. Complainant was represented by R. Clarence Dozier 
and W. I. Halstead, both of Elizabeth City, North Carolina. Harvey 
A. Miller, of Pittsburgh, appeared for respondent. 

Most of the facts are not in dispute. The potatoes were shipped by 
complainant from Scotts Siding, North Carolina, and were consigned 
to respondent at Berkley, Virginia, for diversion. Shipments were 
made during July 1940. The sale price was f.o.b. Beleross, North 
Carolina. The potatoes were warranted as grade U.S. No. 1. They 
were placed in sacks and moved under standard ventilation. The ears 
were diverted by respondent at Berkley, Virginia. Pittsburgh, Pennsy]- 
vania, was their ultimate destination. However, all but one of the cars 
were stopped at intermediate points. The normal running time from 
Belcross, North Carolina, to Pittsburgh is four days. One of the 17 
cars arrived at Vandergrift, near Pittsburgh, in four days and the pota- 
toes were found to be in good condition. The other cars were in transit 
for periods varying from seven to 13 days. These delays were due 
either to respondent’s directions or to its failure to ftle diversion orders 
in time to eliminate the delays en route. 

Federal inspection certificates based on inspections made at shipping 
point on July 2, 5, 6, 8, and 9, 1940, show that the potatoes graded 
U. 8. No. 1 size A. The inspectors found that less than half of one 
percent of the potatoes contained in three of the carloads were affected 
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by Soft Rot. No Soft Rot was noted in 12 of the carloads. The pres- 
ence of Late Blight Tuber Rot was not noted. All of the defects 
shown on the certificates were within the tolerance permitted for grade 
U. 8. No. 1. 

Federal inspection of the potatoes made upon.arrival at Pittsburgh, 
shows that they were then affected by Slimy Soft Rot, Fusarium Tuber 
Rot, and Late Blight Tuber Rot in varying amounts. There is 
evidence in the record that Late Blight may be detected by examina- 
tion of the potato vines in the field, and at certain stages of develop- 
ment it may be found by close examination of the surface and interior 
of the potatoes. The evidence is that Late Blight is not transmitted 
from one potato to another through direct contact, but during ship- 
ment potatoes so affected become more susceptible to the development 
of other types of rot. 

Complainant claims that good delivery was made to respondent at 
shipping point and asks for payment of the full price. Respondent 
contends that the potatoes were affected by Late Blight Tuber Rot, a 
field disease; that they were not of the grade and quality as warranted; 
that failure to pay was justified; and that reparation should be 
awarded respondent for its net loss on the 17 cars, and for loss, alleged 
in its counterclaim, in handling two other cars of potatoes purchased 
from complainant. 

L. W. Nielson, Plant Pathologist, North Carolina State College, 
testified that in his investigation of Late Blight Tuber Rot he found 
no evidences of it in the eastern part of North Carolina. He suggested 
that warm temperatures, which prevail during the developing stage of 
potatoes grown in that section, may have accounted for its absence in 
that part of the State. He stated that Late Blight usually develops 
during the shorter and cooler days of the late growing season. The 
witness inspected complainant’s field in May 1941, but not in 1940. 
He found no evidences of Late Blight in 1941. He stated that Late 
Blight may have developed while the cars remained standing at sidings. 

R. H. Garris, Plant Pathologist, also from the North Carolina State 
College, stated that he had inspected complainant’s fields in 1940 but 
found no signs of Late Blight; that the potatoes in question were im- 
mature and would give off moisture which would not be eliminated 
while the cars were standing two or three days with ventilators open, 
as insufficient ventilation would not diffuse the accumulation of gas 
within the cars and this would result in a physiological change not 
caused by either bacterial or fungus diseases. Being asked why 16 
carloads of the potatoes in question were affected, whereas previous 
shipments arrived at Pittsburgh in good condition, his answer was that 
prior shipments were probably made under different weather conditions 
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and may not have been stopped at the same diversion points for the 
same length of time. Other experts also testified at considerable length 
to the same general effect. 

The potatoes contained in one car which was en route seven days, 
five cars which were en route nine days, and another car which was en 
route 13 days, were condemned by the Pittsburgh Department of Public 
Health at destination and dumped. The potatoes in other cars which 
were en route seven and eight days, and one car for 13 days, were 
salvaged, in part, by being resorted following arrival at Pittsburgh. 

Respondent’s counterclaim is based upon loss allegedly sustained in 
connection with the purchase of two other carloads of potatoes which 
were accepted and the price paid. Respondent alleges it realized less 
for the potatoes on resale than the purchase price, and asks damages 
against complainant for the difference. Both cars were shipped from 
Scotts Siding on July 2, 1940. One was in transit a total of nine days 
and the other a total of 10 days. Portions of the potatoes in each load 
were ordered by the Health Department of Pittsburgh to be dumped. 


FINDINGS OF FACT 


1. Complainant is a partnership, consisting of T. C. Sawyer and T. C. 
Sawyer, Jr., whose address is Belcross, North Carolina. 

2. The respondent is a partnership of Pittsburgh, Pennsylvania, com- 
posed of Harry Peisakoff, Philip Paskoff, and Adolf Hersh, partners, 
and during all of the times referred to in the complaint, was licensed 
under the act. 

3. On July 1, 1940, complainant sold and delivered to respondent, 
for shipment from North Carolina to Virginia, two carloads of potatoes 
consisting of 240 bags each, which complainant warranted as grade 
U.S. No. 1. The agreed price of the potatoes was $1.00 per bag f.o.b. 
Belcross, North Carolina. Shipment of the potatoes was made in cars 
WFEX 63556 and WFEX 65855. 

4. On July 5, 1940, complainant sold and delivered to respondent, for 
shipment from North Carolina to Virginia, 5 carloads of potatoes con- 
sisting of 240 bags each, which complainant warranted as grade U. §. 
No. 1. The agreed price was $1.10 per bag f.o.b. Belcross, North 
Carolina. Complainant loaded and shipped the potatoes in cars 
WFEX 60835, FGEX 50780, FGEX 31650, BREX 75688, and BREG 
75139. 

5. On July 8, 1940, complainant sold and delivered to respondent, 
for shipment from North Carolina to Virginia, 10 carloads of potatoes 
consisting of 240 bags each, which complainant warranted as grade 
U. 8. No. 1, except car WFEX 62079 which also contained 30 bags of 
grade U.S. No. 2 potatoes. The agreed price was $1.05 per bag f.o.b. 
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Belcross, North Carolina, for the grade U. S. No. 1 potatoes, and 65¢ 
per bag for the U. S. No. 2 potatoes. Complainant loaded and shipped 
the 10 carloads from Scott Siding, North Carolina, on July 8 and 9, 
1940, in cars WFEX 65293, FGEX 37568, FGEX 35547 FGEX 54415, 
WFEX 62079, WFEX 62033, BREX 75180, FGEX 31407, WFEX 
61852, and WFEX 60554. 

6. The total agreed price of the 17 carloads of potatoes was 
$3,859.50. The potatoes in each of the cars were inspected at Belcross, 
North Carolina. Certificates of inspection issued by the inspectors 
show that the potatoes conformed to complainant’s warranty. 

7. Each of the 17 carloads was consigned to respondent at Berkley, 
Virginia,‘a point approximately 40 miles distant from loading point, 
either on the day inspection was completed or the following day. In- 
voices, bills of lading, and inspection certificates were mailed by com- 
plainant to respondent. Respondent mailed to complainant two checks 
aggregating the total price, but subsequently stopped payment on the 
checks. Respondent has failed to pay complainant any part of the 
agreed price. 

8. Respondent diverted 12 of the 17 cars from Berkley, Virginia, 
to Page, West Virginia, four of the 17 cars from Berkley to Pitcairn, 
Pennsylvania, and one car from Berkley to Vandergrift, Pennsylvania. 
A total of 16 of the 17 cars arrived at Pittsburgh from seven to 13 
days after shipment. 

9. Federal inspection was made of the potatoes in 16 of the cars 
following their arrival at Pittsburgh, and disclosed that the potatoes in 
15 of the cars were affected by decay, consisting of Slimy Soft Rot and 
Wet Type of Fusarium Tuber Rot following Late Blight Tuber Rot, 
as shown in the following table: 








C Decay—Slimy Soft Rot and Extent of Late Blight 
~— Fusarium Tuber Rot y Tuber Rot 
WFEX 63556 Averaging approximately 8%..| Mostly 10 to 25% 

WFEX 65855 | Average 8% .................. Mostly 15 to 50% 

WFEX 60835 Mostly 75 to.100% ........... No statement 

FGEX 50780 Mostly 30 to 75% ...........: Many sacks 15 to 25% 
FGEX 31650 Mostly 10 to 50% ........... 25 to 75% 

BREX 75688 Mostly 40 to 90% ............ Mostly 20 to 30% 

BREX 75139 Mostly 50 to 90% ........... Many sacks 35 to 75% 
WFEX 65293 Averaging 6% ................| Average approximately 6% 
FGEX 37568 Averaging 20 to 30% ......... Average approximately 8% 
FGEX 35547 Averaging approximately 6% ..| Average approximately 5% 
FGEX 34415 Averaging 490... © 50.5. .55.00500 Average 6% 

WFEX 62033 Averaging 4% onc esisnece Averaged 5% 

BREX 75180 Averaging approximately 5%..| Averaging approximately 20% 
FGEX 31407 Averaging 10 to 20% ........ Averaging 25 to 35% 
WFEX 61852 Averaging 20 to 50% ..... Average approximately 20% 
WFEX 60554 Averaging 10 to 20% ........ Average approximately 20% 








ae 


i 





a 








1S SRP LE SILA A 


ERE, TEE SETS ee 





A. D. 460 SAWYER v. PASKOFF BROTHERS & CO. 349 


10. Late Blight Tuber Rot is a disease of field origin. The potatoes 
were affected by the disease at time of shipment, but not to the extent 
that it could be detected by ordinary inspection at the time of ship- 
ment, nor by the appearance of the field during the growing season. 

11. The stopping of the cars at points between Berkley and Pitts- 
burgh permitted moisture to be released from the immature potatoes 
which, together with the formation of gases, the prevailing high 
temperatures, and lack of air circulation, aided and advanced the 
development of the three varieties of rots found by inspection when 
the potatoes were unloaded at Pittsburgh. 

12. The complaint and respondent’s counterclaim were filed within 
nine months from the dates the alleged causes of action accrued. 


CONCLUSIONS 

Since the potatoes graded U. 8S. No. I at shipping point, complainant 
complied with its warranty, unless their quality and condition as dis- 
closed by the inspections made at Pittsburgh, and other proof in the 
record, are sufficient to establish that, notwithstanding the condition 
and grade found at shipping point, they were not in suitable shipping 
condition. The suitable shipping condition rule (7 CFR, 1941 Supp., 
46.29) means “that the commodity, at time of billing, shall be in a 
condition which, when shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in contract of sale.” The destination 
stated in the contracts seems to have been Berkley, Virginia. If, how- 
ever, it can be said that the parties contemplated that the potatoes 
were suitable for shipment to Pittsburgh, the suitable condition rule 
does not apply because of the delays in transit. The shipments were 
not handled under normal transportation service and conditions. It 
follows that respondent’s failure to pay for the potatoes was in viola- 
tion of section 2 of the act, for which complainant should be awarded 
reparation. 

Respecting respondent’s counterclaim, the evidence fails to show 
that complainant knew that the potatoes or the fields where they were 
grown were affected by Late Blight Tuber Rot. It is concluded, there- 
fore, that respondent’s proof of fraud, and in other respects, is in- 
sufficient to sustain the allegations of the counterclaim, and that it must 
be dismissed. 

The facts and circumstances should be published.’ 


ORDER 
Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $3,859.50, with interest thereon at 5% 
per annum from July 12, 1940 until paid. 
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The facts and circumstances, as set forth herein, shall be published. 

Respondent’s counterclaim is dismissed. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall-become effective 20 days after 


its date. 


(A. D. 461) 


Stark Propuce Company, Inc. v. J. F. Sanson & Sons. PACA Doc. No. 4161. 
Decided August 12, 1943. 


Contracts—Allowance—Fraud 


Where an allowance was granted by the complainant through fraudulent mis-. 


representation concerning the disposition of a car of lettuce which caused the 
complainant to believe that the produce had not been unloaded when, in fact, 
it had been unloaded, and such statement caused complainant to believe that 
the car of lettuce would be rejected, and thereby caused complainant to grant 
_respondent a discount, it is held that the respondent’s failure to account to 
complainant for the total contract price was in violation of the act, for which 
complainant should be awarded reparation for the balance of the original 
contract price. 


Mr. Fred Stua, of Cleveland, Ohio, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by the complaint 
of Starr Produce Company, Inc., the complainant, seeking reparation 
from the respondent, J. F. Sanson & Sons. In its formal complaint 
filed March 23, 1942, complainant alleges that it sold respondent a car 
of lettuce, but that respondent has failed to pay the total contract 
purchase price. Respondent filed an answer denying the entire trans- 
action. 

Since the amount claimed as damages does not exceed $500, the case 
is handled without a formal hearing and evidence has been submitted 
by the parties in writing. 

Complainant alleges that it sold to respondent over the telephone 
a car of lettuce as grading 88% U.S. No. 1 at shipping point on a 
“transit acceptance” basis, which was confirmed by complainant’s wire 
to respondent on April 2, 1941. After the car arrived at destination, 
complainant contends that respondent, without authorization, elected 
to deduct 15 cents per crate from the original contract price. Com- 
plainant states that it delivered to respondent a car of lettuce in 
accordance with the terms of the contract, and submits a Federal in- 
spection certificate which showed the lettuce graded 88% U.S. No. 1 
at shipping point. Complainant admits that respondent asked for a 
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reduction in the contract price, at approximately 8:30 a.m., April 4, 
1941, but contends that complainant would not agree to any allowance. 
Complainant further alleges that respondent had accepted the lettuce 
prior to the time respondent asked for the reduction, and in support 
of this contention complainant submitted a letter dated August 11, 
1942, from J. A. Sonnhalter, District Freight Agent of the Pennsylvania 
Railroad, who stated that the car involved in this case was released 
as empty at 5:00 a.m. on April 4, 1941. Michael Longe, an employee 
of complainant, testified in his deposition that he refused to agree to 
any allowance on the original contract price when Louis Gubel (a third 
party who negotiated the contract) called for respondent and asked 
for an allowance on the morning of April 4, 1941. Therefore, it is 
complainant’s contention that respondent, without authorization, failed 
to pay $46.80 of the original contract price. 

Respondent submitted the depositions of Sam Sanson, a partner of 
respondent company, and Louis Gubel. Both Sanson and Gubel denied 
that the sale was on a “transit acceptance” basis. Respondent sub- 
mitted its wire to complainant of April 2, 1941, which was in answer to 
complainant’s confirmation wire. This wire read: “Believe lettuce 
good will not accept otherwise.” Sanson and Gubel testified that when 
the lettuce arrived, it was not a good car of lettuce and that 
respondent did not accept the car until after it obtained an allowance 
of $46.80 over the telephone at approximately 8:30 a.m. on April 4, 
1941. The record also contains a letter dated July 21, 1941, addressed 
to H. A. Spilman of the United States Department of Agriculture from 
Louis Gubel in which he states that he did receive an allowance on the 
car of lettuce for respondent when he called Longe of complainant’s 
company on April 4, 1941; that he did not make one penny from the 
buyer or the seller on this car of lettuce; and that he believes that 
respondent is entitled to consideration. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 8. W. Corner, 2nd 
and Dock Streets, Philadelphia, Pennsylvania. 

2. Respondent is a partnership composed of Joseph F. Sanson, Sr., 
Michael J. Sanson, Sam Sanson, Joseph Sanson, Jr., Ignatius Sanson, 
and Anthony Sanson, whose address is Northern Ohio Food Terminal, 
Cleveland, Ohio, and was licensed under the act at the time of the 
transaction here involved. 

3. On April 2, 1941, by contract entered into by the parties over 
the telephone, complainant sold, and respondent purchased, a car of 
lettuce grading 88% U.S. No. 1 at shipping point for $3.15 per crate, 
f.o.b. Chicago, Illinois, for a total price of $655.98. The sale was 
negotiated by a third party, Louis Gubel. 
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4. The car of lettuce, SFRD 31894, was shipped from Mobest, 
Arizona, to Cleveland, Ohio, where it arrived on April 4, 1941. The 
lettuce graded 88% U.S. No. 1 at shipping point. 

5. The car of lettuce was accepted by respondent by 5:00 a.m. on 
April 4, 1941, since the car was empty and released to the Pennsylvania 
Railroad prior to that time. 

6. On April 4, 1941 at approximately 8:30 a.m., more than three and 
one-half hours after the car was empty, complainant agreed to a reduc- 
tion of 15 cents per crate on the car of lettuce relying on respondent’s 
statement that only a few crates of the lettuce had been removed from 
the car at that time and that respondent would not accept the shipment 
unless cOmplainant agreed to an allowance on the contract price. 

7. Respondent paid complainant $609.13, leaving a balance of $46.80 
due on the original contract price, no part of which has been paid. 

8. Complainant filed an informal complaint herein on June 16, 
1941, which was within nine months after April 1941, when the alleged 
cause of action accrued. 


CONCLUSIONS 


A review of the record in this case clearly shows that respondent’s 
statement made to complainant over the telephone on April 4, 1941, to 
the effect that it had only taken out a few crates of the lettuce and 
would not accept the car if complainant would not agree to a deduc- 
tion in the contract price constitutes a false and misleading statement 
since the evidence showed that respondent had already accepted the car 
at that time. Jn re Mathew Mercurio, trading and doing business as 
Mathew Mercurio & Company, PACA Docket No. 29. It is quite ap- 
parent that respondent’s statement concerning the disposition of the 
lettuce caused the complainant to believe that the lettuce had not been 
unloaded when, in fact, it had been unloaded. Such statement also 
caused complainant to believe that the car would be rejected and 
thereby caused complainant to grant respondent a discount of 15 cents 
per crate on the shipment. It is clear that respondent’s false and mis- 
leading statement was for a fraudulent purpose. 

While the weight of authority in cases where an allowance has been 
granted tends to treat this as an abrogation of the original contract and 
the making of a new contract, this rule will not apply when there is 
fraud, mistake of facts, or duress. C. S. Carney v. S. S. Bisese and 
W. L. Andrews Co., Inc., PACA Docket No 104. 

The allowance was granted by complainant through such misrepre- 
sentation of facts as to constitute fraud, and, therefore, respondent’s 
failure to account to complainant for the total contract price was in 
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violation of section 2 of the act, for which complainant should be 
awarded reparation with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $46.80, with interest thereon at 5% per 
annum from April 4, 1941 until paid. 

The facts and circumstances herein stated shall be published. 

Copies hereof shall be served upon the parties, and, except as to pay- 
ment of reparation and as to service on the parties, this order shall 
become effective 20 days after its date. 


(A. D. 462) 


Stree, City Fruir Company, Inc. v. Lours Wetman. PACA Doc. No. 4260. De- 
cided August 13, 1943. 
Failure to Repay Advance and Deficit 


Respondent’s failure to repay, pursuant to the agreement, the advance and to pay 
a deficit incurred in connection with the resale of the peas consigned to com- 
plainant for the account of the respondent entitles the complainant to repara- 
tion in the amount of the loss resulting from the net deficit and the pre- 
season advances on the said fresh vegetables. 


Miss Rufe D. Edwards, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

On August 18, 1942, Steel City Fruit Company, Inc., the complainant, 
filed a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking reparation against 
Louis Weiman, the respondent, for the latter’s failure to pay a deficit 
and an advance received from complainant in connection with interstate 
transactions in fresh vegetables. 

Copies of the complaint and the report of investigation were served 
by registered mail on respondent on February 12, 1943, but no answer 
has been filed. Therefore, in accordance with the applicable rules of 
practice (7 CFR, 1941 Supp., 47.25(c)), oral hearing is waived and the 
allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 
1. Complainant is a corporation whose address is 315 Fruit Exchange 
Building, 21st Street and Penn Avenue, Pittsburgh, Pennsylvania. 
2. Respondent is an individual whose address is Belle Glade, Florida, 
and was licensed under the act at the time of the transactions here 


involved. 
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3. During January 1940, Lewis Barkowitz, representing complainant, 
entered into an agreement with respondent whereby complainant ad- 
vanced to respondent $500 on future tomato shipments which were to 
be shipped from Florida to complainant in Pittsburgh for resale by 
complainant for the account of respondent. 

4. On January 4, 1940, pursuant to the agreement, respondent con- 
signed to complainant a car of tomatoes, FGE 19580, shipped by 
respondent from Salerno, Florida, to Pittsburgh. Respondent drew an 
accommodation draft on the complainant for $224 on this car, which 
amount was paid by the complainant. 

5. On January 11, 1940, respondent consigned to complainant a car of 
peas, FGE 33220, shipped by respondent from South Bay, Florida, to 
Pittsburgh. Respondent drew an accommodation draft on the com- 
plainant for $512 on this car, which amount was paid by the com- 
plainant. 

6. The resale of these two shipments by complainant for the account 
of respondent resulted in a net deficit of $409.13 on the tomatoes and 
$387.56 on the peas. 

7. Respondent made no further shipments to complainant. 

8. Respondent has paid the deficit on the tomatoes, but has failed 
to pay the deficit on the peas and the pre-season advances, making a 
total of $887.56 due complainant from respondent. 

9. Complainant filed an informal complaint herein on August 29, 
1940, which was within nine months after January 1940, when the 
alleged cause of action occurred. 


CONCLUSIONS 


Respondent’s failure to repay the advance and to pay the deficit 
incurred in connection with the resale of the peas constitute violations 
of section 2 of the act. S. H. & E. H. Frost v. Carey Fruit Company, 
1 AD 555 (1942); Goldstein & Mallinger v. Hartman, 1 AD 639 (1942). 
Therefore, complainant should be awarded reparation, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $887.56, with interest thereon at 5% per 
annum from January 11, 1940, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 
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(A. D. 463) 


E. M. Sawyer v. Paskorr Brorners & Company. PACA Doc. No. 3695. Decided 
August 20, 1943. 


Suitable Shipping Condition—Consignment Transaction— 
Effect of Delay in Transit 


Since two carloads of potatoes sold at a price f.o.b. shipping point complied with 
the warranty to grade U.S. No. 1, and the potatoes were in suitable shipping 
condition at the time and place of purchase, but deteriorated during transit 
to ultimate destination, it is held that the buyer could not convert the pur- 
chase and sale agreement to that of a consignment transaction, nor could it 
rely upon the rule of suitable shipping condition, as the produce did not 
move under noriaal transportation service and conditions and, therefore, 
reparation should be awarded seller in the amount of the unpaid price. 


Mr. R. Clarence Dozier, of Elizabeth City, North Carolina, for complainant. 
Miller & Nesbit, of Pittsburgh, Pennsylvania, for respondent. .Mr. Ray- 
mond L. Dillman, Examiner. 


Decision by Assistant to the War Food. Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), reparation was awarded com- 
plainant, E. M. Sawyer, against Paskoff Brothers & Company, the 
respondent, by order dated October 9, 1941, for the purchase price of 
one carload of potatoes and amounts realized by respondent from the 


sale of two carloads of potatoes. Complainant filed a petition for a 
rehearing which was granted on April 11, 1942. A. further hearing was 
held at Pittsburgh, Pennsylvania, on May 6, 1942. R. Clarence Dozier 
and W. I. Halstead, both of Elizabeth City, North Carolina, appeared 
as attorneys for complainant, and Harvey A. Miller, of Pittsburgh, as 
attorney for respondent. 

The record shows that on July 5, 1940, the potatoes in question were 
sold by complainant to respondent at a price f.o.b. Beleross, North 
Carolina. They were warranted as grade U.S. No. 1. Federal inspec- 
tion certificates based on inspections made at loading point show that 
the potatoes conformed to warranty. Respondent diverted the potatoes 
from Berkley, Virginia, to Page, West Virginia, and from that point to 
Pittsburgh, Pennsylvania. 

Respondent admits the purchase and claims that the three carloads 
of potatoes were part of five carloads, two of which were accepted and 
paid for; that payment for the three carloads was not made because the 
potatoes were not of the “grade and quality” specified by complainant; 
and that immediately after inspection of the potatoes at destination 
on July 15, complainant was notified that they were heavily diseased, 
and would be sold for the account of complainant. They were sold 
and respondent tendered to complainant the net proceeds, which com- 
plainant refused to accept. 
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Respondent alleges that the potatoes were affected by a disease 
known as “Late Blight Tuber Rot,” and that complainant knew, or 
should have known, that they were diseased at the time of sale. 

. The shipping point inspector certified that he found no Soft Rot in 
samples examined from two of the carloads, and that less than half 
of one percent of the potatoes in the other car were so affected. In- 
spections made at destination of the contents of two of the three cars, 
showed a high percentage affected by Slimy Soft Rot, wet type Fusarium 
Rot, and Late Blight Tuber Rot. One car showed a high percentage 
affected by Slimy Soft Rot. 

In the October 9, 1941, order it was stated that the “evidence pre- 
ponderantly shows the existence of Late Blight Tuber Rot in the two 
shipments in question. Inasmuch as this disease must have existed in 
a latent form at shipping point, it follows that the potatoes were not 
in a condition which would assure delivery at Berkley, Virginia, without 
abnormal deterioration. This conclusion must follow because Late 
Blight Tuber Rot would probably develop to a considerable degree in 
the three or four days which it took the potatoes to reach Berkley, 
Virginia, after shipment from Belcross, North Carolina.” 

It was also stated that “In the absence of convincing evidence to the 
contrary, it must be presumed that the respondents accepted the pota- 
toes in car FGE 16641 and they are bound to account to the complain- 
ant for this shipment in accordance with the contract price of $276 for 
the carload rather than on the basis of the net proceeds of $15.25 
actually received.” 

And it was concluded that “on July 15 the respondents properly and 
with reasonable cause undertook the sale, for the complainant’s account, 
of the potatoes shipped in cars FGE 36598 and BREX 75488. The 
respondents were required by the Perishable Agricultural Commodities 
Act only to account to the complainant for the net proceeds so received.” 

A study of the present record results in somewhat different conclu- 
sions than were reached in the original decision. 

Complainant testified, in part, that on July 5, 1940, Arthur Paskoff 
called him and ordered the shipment of one carload of Red Bliss pota- 
toes and four carloads of Cobblers, at complainant’s quoted price of 
$1.15 per bag, f.o.b. Belcross, North Carolina; that Paskoff asked that 
the cars be billed to respondent at Berkley, Virginia, for diversion at 
that point; that the potatoes were the last dug from the same field 
from which prior shipments had been made and were “strictly No. 1 
potatoes.” The digging operations were spread over a period of from 
two to three weeks. 

Several experts testified concerning Late Blight and the other forms 
of rot referred to in the destination inspection certificates. Dr. Nielsen 
accounted for the development of rot and decay in the potatoes, dis- 





A. D. 463 SAWYER v. PASKOFF BROTHERS & CO. 357 


closed by the Pittsburgh inspection, as the effect of prevailing high 
temperatures during the time the cars were in transit, and the lack of 
circulation of air through the loads when the cars were standing at 
sidings. He stated that the potatoes were immature and in an active 
stage of respiration, which, being increased by high temperatures, would 
make ideal conditions for development of Soft Rot. 

The record shows that one of the three carloads was inspected at 
Belcross, North Carolina, on July 2, and was forwarded to Berkley, 
Virginia, where it presumably remained on track until sold to respond- 
ent on July 5. To what extent deterioration increased from July 2 to 
July 5 cannot be determined from the record. The other two carloads 
were inspected at loading point on July 3 and were forwarded to 
Berkley July 6. Apparently these cars remained on track at loading 
point three days before shipment. Whether Soft Rot developed in the 
interim, there being none at the time of inspection, cannot be deter- 
mined. A total of 11 carloads that were forwarded from the same 
loading point during the period June 21 to July 6, were in transit from 
six to 13 days and arrived in good condition. On the other hand, only 
one carload out of 17, that were involved in another proceeding (PACA 
Docket No. 3694), which was heard with this one, were inspected at 
loading point July 2, 5, 6, 8, and 9 and were in transit from seven to 


15 days, arrived in good condition. The car that arrived in good condi- 
tion arrived in the normal running time of four days. 


FINDINGS OF FACT 


1. Complainant is an individual whose post office address is Belcross, 
North Carolina. 

2. Respondent is a partnership having its principal place of business 
at Pittsburgh, Pennsylvania. Harry Peisakoff, Philip Paskoff, and 
Adolph Hersh are the individual members of the partnership. During 
all of the times referred to in the complaint they were licensed under 
the act. 

3. On July 2, 1940, complainant had the potatoes then loaded in 
car FGEX 15641 at Belcross, consisting of 240 bags, inspected by a 
Federal-State inspector. The inspection was completed at 6:15 p.m. 
The potatoes were firm, in most sacks slightly dirty, in many fairly 
clean. Grade defects were within tolerance, less than half of one percent 
being affected by Soft Rot, and the potatoes graded U. S. No. 1. 

4. On July 3, 1940, complainant had the potatoes then loaded at 
Belcross, in cars FGEX 36598 and BREX 75488, consisting of 240 bags 
each, inspected by a Federal-State inspector. The potatoes were firm, 
in most sacks fairly clean, in some, slightly dirty. Grade defects were 
within the tolerance. There was no Soft Rot. The potatoes in each car 
graded U.S. No. 1. 
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5. Complainant, on July 3, billed car FGEX 15641 out of Belcross to 
himself at Berkley, Virginia, a point approximately 40 miles distant 
from Belcross. 

6. On July 5, complainant sold and respondent purchased the potatoes 
in cars FGEX 15641, FGEX 36598, and BREX 75488, at $1.15 per bag, 
f.o.b. Beleross. Complainant represented and warranted the potatoes 
to be grade U. 8. No. 1. 

7. On July 6, complainant billed cars FGEX 36598 and BREX 75488 
out of Belcross to respondent at Berkley, Virginia. Respondent ac- 
cepted the three carloads and diverted them to Page, West Virginia, and 
from there to Pittsburgh, Pennsylvania. The cars moved from loading 
point to Pittsburgh under standard ventilation. 

8. Four days is the normal running time for the movement of car- 
loads of potatoes from Belcross, North Carolina, to Pittsburgh, Penn- 
sylvania, whereas, car FGEX 15641 arrived at Pittsburgh July 11, two 
days in excess of normal running time. The potatoes in that car were 
inspected at Pittsburgh by the Railroad Perishable Inspection Agency 
on July 11. The potatoes in most of the sacks were affected by Slimy 
Soft Rot ranging from four to 25 percent, a few sacks showing as high 
as 54 percent so affected. 

9. Cars FGEX 36598 and BREX 75488 arrived at Pittsburgh July 15, 
five days in excess of normal running time. Both carloads were in- 
spected by a Federal inspector on July 15. There was no Soft Rot in 
10 percent of the sacks in car FGEX 36598. In 60 percent of the 
samples one to 40 percent were affected by Soft Rot. In 30 percent of 
the samples Soft Rot ranged from five to 10 percent, averaging four 
percent. The decay consisted of Slimy Soft Rot, Fusarium Tuber Rot, 
and Late Blight Tuber Rot. The Late Blight Tuber Rot ranged from 
three to 20 percent, averaging 12 percent. 

10. In 20 percent of the samples examined in car BREX 75488, there 
was no Soft Rot. In 70 percent of the samples one to three percent’ 
were affected, and in 10 percent of the samples five percent were 
affected, averaging two percent of decay for the lot. The decay consisted 
of Slimy Soft Rot, wet type Fusarium Rot, and in addition, “irregularly 
in most sacks,” from 10 to 25 percent of the potatoes were affected by 
Late Blight Tuber Rot. 

11. On July 15, 1940, respondent notified complainant that cars 
BREX 75488 and FGEX 36598 had arrived and were heavily diseased, 
and would be handled for complainant’s account. Thereafter, respond- 
ent reported to complainant that 134 bags of potatoes in car FGEX 
15641 had been reconditioned and were sold for a total of $162.30 and 
that 106 bags were lost in reconditioning; that 163 bags in car FGEX 
36598 were sold for a total of $140.50, 77 bags being condemned and 
dumped; and that 178 bags contained in BREX 75488 were sold for a 
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total of $234.75, 62 bags being lost in reconditioning. Respondent 
tendered complainant $142.10, the net proceeds derived from the sale 
of the contents of the three cars, which complainant refused to accept. 
Thereafter, respondent failed and refused to pay complainant the 
agreed purchase price or any part thereof other than the amount 
tendered as net proceeds. 

12. Late Blight Tuber Rot is a disease of field origin. Some of the 
potatoes were affected by the disease at the time of shipment, but not 
to the extent that it could be detected by ordinary inspection. Inspec- 
tion of complainant’s potato fields was made by experts during 1940 
and 1941, and no indication of the presence of Late Blight was found. 

13. The holding of two of the three cars at shipping point, after 
loading was completed, and delay of the three cars in transit between 
Berkley and Pittsburgh, permitted moisture to be released from the 
immature potatoes which, together with the formation of gases, the 
prevailing high temperatures, and lack of air circulation, aided and 
advanced the development of the variety of rots that were found by 
inspection of the potatoes when unloaded at Pittsburgh. 

14. The complaint was filed July 29, 1940, within nine months after 
the cause of action accrued. 


CONCLUSIONS 


Respondent’s claim that complainant knew, or should have known, 
from the appearance of the potato vines in the field, the presence of 
Late Blight and concealed such knowledge and failed to make it known 
to respondent at the time inspection was made at loading point, is not 
sustained by the evidence. 

Respondent’s wired notification of July 15, 1940, that the potatoes 
were heavily diseased on arrival at Pittsburgh, and that they would be 
handled for complainant’s account, did not operate to convert the 
contract of purchase and sale to a consignment transaction. A. Levy 
et al. v. Crenshaw & Bloxrom, PACA. Docket No. 475. Sales, 55 C. J. 
218. 

The record shows that the three carloads were purchased at a price 
f.o.b. Belcross, North Carolina, and conformed to warranty at the time 
and place of sale. It follows that respondent must pay the agreed 
price, unless they were not in suitable shipping condition. 

The suitable shipping condition rule (7 CFR, 1941 Supp., 46.29(j)) 
provides that “ ‘suitable shipping condition’ in relation to direct ship- 
ments shall be deemed to mean that the commodity, at the time of 
billing, shall be in a condition which, when shipment is handled under 
normal transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the contract of 
sale.” Complainant understood that respondent wanted the potatoes 
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for resale and consigned them to Berkley, Virginia, for diversion at that 
point by respondent to various possible destinations, including Pitts- 
burgh, Pennsylvania, but there is nothing to indicate an intention that 
complainant assumed liability for risks in transit beyond that im- 
posed by the suitable shipping condition rule. Since two of the cars 
were consigned to respondent at Berkley in accordance with its instruc- 
tions and delay in transit beyond that point was caused by respondent, 
and the three cars were in transit from two to five days in excess of the 
normal schedule for shipment of potatoes from Belcross to Pittsburgh, 
they were not handled under normal transportation service and con- 
ditions. 

Respondent’s refusal to pay complainant the agreed price in full, was 
in violation of section 2 of the act. Reparation should be awarded 
complainant in the full amount of the agreed price, and the facts should 
be published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $828, with interest thereon at five percent 
per annum from July 5, 1940 until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and this order, except as to the date of payment of reparation 
and as to service upon the parties, shall become effective 20 days after 


its date. 


(A. D. 464) 


Hersert W. Criark, Inc. v. Toe A. C. Buaik Company. PACA Doc. No. 4239. 
Decided August 21, 1943. 


Agency—Burden of Proof—Failure to Pay 


Where the complainant, as agent of the respondent, fulfilled its contract of pur- 
chase and sale of a truckload of peaches which were graded as U. S. Extra No. 
1 at shipping point, and the respondent denied that the complainant acted 
as its agent, it is held that, since the complainant proved by a fair prepon- 
derance of the evidence the existence of the agency, any loss which was in- 
curred after the consummation of the sale must be borne by the respondent as 
the complainant was not at fault and was not negligent and, therefore. 
reparation should be awarded complainant in the amount of the total contract 


price. 
Mr. Fred Stua, of Cleveland, Ohio, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Herbert W. 
Clark, Inc., the complainant, seeking reparation from respondent, The 
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A. C. Blair Company. In its complaint, filed September 12, 1942, com- 
plainant alleges that respondent has failed to account for a truckload 
of peaches purchased by complainant, as agent, for respondent. 

Respondent filed an answer denying that compalinant was its agent, 
or that respondent is indebted to complainant. 

Since the amount claimed as damages does not exceed $500, no formal 
hearing was héld, the evidence being submitted in writing. 

Complainant alleges that, as agent of respondent, it purchased a 
truckload of peaches for respondent in accordance with the instructions 
given complainant by respondent, which called for grade U. S. No. 1 
Early Rose and Hileys peaches, at the best obtainable price, and upon 
an f.o.b. shipping point basis. Complainant submits in support of its 
contention the Government inspection certificate issued at shipping 
point which showed the Early Rose peaches to grade U. S. Extra No. 
1, and a statement made by the truck driver who handled the peaches 
in which he states that they were in good condition. Complainant admits 
that the peaches arrived at destination a day late due to the fact that 
the truck carrying the peaches broke down, but contends that com- 
plainant fulfilled its contract when it shipped to respondent peaches 
which graded U. S. Extra No. 1 at shipping point. 

To substantiate its contention that complainant was acting as re- 
spondent’s agent, complainant submitted the affidavit of Arthur L. Gill 
and Joe R. Gay, the growers from whom complainant purchased the 
peaches, who state that it was their understanding that complainant was 
acting as respondent’s agent. Complainant also submitted invoice- 
drafts, not only covering the transaction involved in this case, but ones 
covering transactions involved between complainant and respondent 
during 1940 and 1941. On all of these invoices, a charge of $25 was 
made for brokerage. The drafts, covering the transactions which took 
place in 1940 and 1941, were paid as drawn, including the brokerage. 
Complainant contends that it was acting as respondent’s broker and 
the factual payment of these brokerages is acknowledgment by re- 
spondent that it knew that complainant was not acting as a principal. 
Complainant further states these invoices establish that, regardless of 
trade customs in the subject matter, it had been customary for several 
years as between respondent and complainant for complainant to bill 
the merchandise and include in its bill its usual $25 brokerage. To re- 
fute the statement of an officer of the respondent company who said 
in his affidavit that complainant was not, in the month of June 1942, 
acting as respondent’s agent and that complainant had never been 
authorized to purchase anything at any time for respondent’s account, 
complainant submitted a letter, dated July 7, 1941, addressed to com- 
plainant, in which respondent complains that it had to wait 48 hours 
“to know that a car had been purchased for our account, . . .” 
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On the other hand, it is respondent’s contention that complainant was 
not acting as its agent, and that a mere statement by complainant in the 
invoice that it was making a brokerage charge is not proof that com- 
plainant was acting as respondent’s agent. Respondent alleges that it 
purchased from complainant a truckload of Eariy Rose and Hileys 
under a contract of purchase and sale. Respondent contends that the 
Early Rose peaches were not in suitable shipping condftion as proven 
by the Government inspection certificate issued upon the arrival of the 
peaches which shows that the Early Rose variety contained Brown Rot 
decay ranging from 20 to 50%, averaging 30%, and, therefore, re- 
spondent handled these peaches for complainant’s account. Respondent 
contends that Brown Rot decay is a field disease and that it was not in 
the Hileys sold respondent by complainant. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Pompano, Florida. 

2. Respondent is a corporation whose address is Northern Ohio Food 
Terminal, Cleveland, Ohio. Respondent, during all the times men- 
tioned in the complaint, was licensed under the act. 

3. On June 25, 1942, complainant agreed, by oral contract, to pur- 
chase, as agent for respondent, a truckload of peaches, which were 
to consist of Early Rose and Hileys varieties, and were to be similar 
to the ones previously purchased for respondent by complainant. 

4. On June 26, 1942, pursuant to this agreement, complainant pur- 
chased for respondent, a truckload of Early Rose and Hileys peaches 
for $747.80, for which amount complainant billed respondent, plus com- 
plainant’s customary brokerage of $25, making a total of $772.80, f.o.b. 
shipping point. 

5. The Early Rose variety purchased by complainant for respondent 
were U.S. Extra No. 1 grade, and met the contract requirement. 

6. On June 26, 1942, the peaches were shipped by truck from Gay 
and Woodbury, Georgia, to Cleveland, Ohio. The peaches were de- 
layed a day in reaching Cleveland due to the truck breaking down, 
making it necessary to transfer the peaches to two other trucks. 

7. Upon arrival of the shipment at Cleveland, respondent accepted 
the Hileys variety without question, but objected to the Early Rose 
variety due to the fact that they contained an average of 30% decay 
upon, arrival. Respondent submitted to complainant the invoice price 
of the Hileys, $378.96, but has failed to pay $393.84, the balance of the 
contract place, which amount is now due and owing complainant from 
respondent. 

8. Complainant filed a complaint on September 12, 1942, which was 
within nine months after June 1942, when the alleged cause of action 


accrued. 
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CONCLUSIONS 

Since the complainant has alleged that it was acting as agent of re- 
spondent, the burden of proof rests upon the complainant to prove this 
allegation by a fair preponderance of the evidence. E. L. Duke v. 
Cloobeck & Moss, Inc., PACA Docket No. 1003. The complainant has 
sustained this burden since respondent’s statement that complainant 
was not its agent has been controverted by complainant’s invoice which 
shows a brokerage charge made by complainant on this transaction. 
See Merrill Packing Co., Inc. v. Herman Franzblau, Inc., PACA Docket 
No. 2392. Also, the fact that respondent had paid complainant a 
brokerage fee in connection with similar transactions during 1940 and 
1941, is proof that respondent knew complainant was not acting as a 
principal. 

Complainant, as agent for respondent, entered into a contract to 
purchase for respondent a good shipment of peaches. Complainant 
fulfilled its contract when it purchased for respondent a truckload of 
peaches which were graded U. S. Extra No. 1 at shipping point. Any 
loss which was incurred thereafter must fall on respondent, the prin- 
cipal, and not on the complainant, since complainant, as agent, was 
not at fault and was not negligent. Furber v. Barnes, 19 N. W. 728. 
Therefore, respondent’s failure to pay the total contract purchase price 
was a violation of section 2 of the act, for which amount reparation’ 
should be awarded complainant, with interest, and the facts and cir- 
cumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $393.84, with interest thereon at 5 percent 
per annum from June 26, 1942, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 465) 


Hamitron Broruers, Inc. v. Micuaget 8. Sutuntas. PACA Doc. No. 4184. 
Decided August 28, 1943. 


Contracts—Acceptance—Burden of Proof 


Where the respondent accepted the shipment of bananas sold and delivered to him, 
and the respondent alleged that he accepted the produce only after he was 
authorized to handle the bananas for the complainant’s account, it is held 
that, since the respondent has not sustained the burden of proving that a 
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new contract was created, he is bound by his acceptance of the shipment and 
reparation should be awarded complainant in the amount of the balance of 
the purchase price. 


Miss Rufe D. Edwards, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


On March 11, 1942, Hamilton Brothers, Inc., the complainant, filed 
a formal complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.) , seeking reparation against Michael 
S. Sulunias, the respondent, for the latter’s failure to account truly and 
“correctly, with respect to a trailerload of bananas. 

Respondent filed an answer stating that the bananas were not pur- 
chased from complainant, but from Saffold Brothers Produce Company, 
Tampa, Florida; that upon arrival they were unmerchantable, due to 
the fact that the truck delivering them broke down en route; that the 
bananas arrived on a Saturday morning which made it extra difficult for 
respondent to sell them; that respondent had complainant’s truck driver 
phone his employer and obtain authority from complainant for re- 
spondent to handle the bananas for complainant’s account; and that 
respondent dumped a good portion of the bananas on the following 
* Monday. 

Since the amount claimed as damages does not exceed $500, no formal 
hearing was held, the evidence being submitted in writing. 

Complainant alleges that upon arrival of the bananas at destination, 
Frank Bishop, its truck driver, communicated with complainant, stating 
that respondent could not make payment, but would do so in a few 
days, whereupon the bananas were turned over to respondent, who paid 
$25 on account to the truck driver. Complainant further alleges that 
respondent has failed to pay the balance of the purchase price. Com- 
plainant denies that the truck driver was instructed to inform re- 
spondent that he could handle the shipment for complainant’s account. 
In his affidavit, Frank Bishop, the truck driver, supports the conten- 
tions of complainant, stating that neither did complainant authorize 
him to allow respondent to handle the bananas for complainant’s 
account, nor did he tell respondent to handle them for complainant’s 
account. 

Respondent submitted the affidavits of W. C. Morgan and Jesse 
Morgan who supported respondent’s contention that the bananas, upon 
arrival, were unmerchantable, and that the truck driver represented to 
respondent that complainant had authorized respondent to sell the 
bananas for complainant’s account. Respondent points out that he 
wrote the following on the invoice accompanying the shipment and de- 
livered it to the truck driver: “Cash to Driver $25.00 Bananas Cooked 
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Bad Shape handle best advantage your account” (signed) M. S. 
Sulunias. Respondent alleges that complainant did not get in touch 
with him until twenty days after the transaction, despite the fact that 
he had returned its invoice with the above referred to notation written 
thereon. 

Respondent’s claim that he did not purchase the bananas from com- 
plainant but from Saffold Brothers Produce Company is denied by the 
president of that company in his affidavit. On September 8, 1941, 
respondent wrote Saffeld Brothers Produce Company, Tampa, Florida, 
as follows: 


“T sold about 50 bu out of trailer load at three cents a pound. I dumped 
about 200 bunches and sold all the rest from 10¢ to 35¢ per bunch. I got out 
of the whole load 128.50 and believe me I worked like blazes. My entire 
place is flooded with banana juice. I know that you are a loser, and did not 
charge handle charges nor anything for. the hardest work I ever had in my 
life. Am only charging you 3.50 for unloading and for which I paid to the 
extra men. Am enclosing check for 100 and 25 cash to your driver hoping 
that you will appreciate it a lot.” 


On September 12, 1941, Saffold Brothers Produce Company wrote re- 
spondent, returning the check for $100. On October 10, the respondent 
telegraphed complainant that he would send another check provided 
he first received a letter stating that the amount would be considered 
payment in full for the bananas. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 905 Washington 
Street, Tampa, Florida. 

2. Respondent is an individual whose address is Georgia State 
Farmers Market, Atlanta, Georgia. At the time of the transaction in- 
volved in this case, respondent was not licensed under the act, but was 
within the purview of the licensing provisions of the act. However, 
subsequently, on November 6, 1941, a license, No. 76729, was issued to 
respondent. 

3. About September 1, 1941, complainant, by oral contract, sold to 
respondent one trailerload, containing 18,730 pounds, of Select Spanish 
Honduras Sixes and Sevens bananas at the agreed price of $2.60 per 
cwt., c.o.d. Atlanta, Georgia, or for a total contract price of $486.98. 

4. On September 3, 1941, complainant shipped from Tampa, Florida, 
to Atlanta, Georgia, in a semi-trailer truck unit a shipment of bananas 
of the kind, quality, and grade called for in the contract of sale. 

5. On September 6, 1941, upon arrival of the bananas, respondent 
accepted them in compliance with the contract. Respondent paid com- 
plainant $25 on account, and received credit of $1 each for 7 bunches of 
bananas which were returned to complainant as not being up to contract 


requirements. 
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6. On September 6, 1941, complainant authorized Frank Bishop, its 
truck driver, to grant respondent’s request for five or six days credit 
in which to pay $454.98, the unpaid balance of the contract price. 
Complainant did not authorize respondent to handle the bananas for 
complainant’s account, and respondent has failed to pay the $454.98 
balance of the contract price, which amount is now due and owing 
complainant from respondent. 

7. The informal complaint was filed on November 10, 1941, which 
was within nine months after September 1941, when the cause of action 
accrued. 

CONCLUSIONS 

Respondent accepted the shipment of bananas sold and delivered to 
respondent by complainant, but respondent alleges that he did so only 
after he was authorized to handle the bananas for complainant’s ac- 
count. Respondent has the burden of proving this allegation by show- 
ing that:a new contract was created, O. Engleson & Co., Inc. v. Azzarello 
Balsimo Co., PACA Docket No. 659. The respondent has failed to 
sustain this burden since the statement of Frank Bishop, the truck 
driver, makes it clear that complainant did not consent to the sale of 
the bananas for its account. No new contract was therefore entered 
into, and respondent is bound by its acceptance of the shipment. 


Mawhinney v. Millbrook Woolen Mills, 187 N. E. 318; Whitaker- 
Glessner Co. v. Strick, 158 N. E. 554. Therefore, respondent’s failure 
to account truly and correctly to a complainant for the purchase price 
of the bananas constitutes a violation of section 2 of the act, for which 
amount complainant should be awarded reparation, with interest, and 
the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $454.98, with interest thereon at the rate 
of 5 percent per annum from September 6, 1941 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days from the 
date hereof. 


(A. D. 466) 


Apams Packxinc Company, Inc. v. 8S. Metrzcern Company. PACA Doc. No. 4224. 
Decided August 30, 1943. 


Rejection of Shipment Within Reasonable Time 


Where the complainant sold to the respondent a carload of tangerines which were 
to grade U. 8. Combination delivered at Toledo for shipment from Florida, 
and the respondent was notified of the arrival of the shipment but failed to 
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cause the tangerines to be inspected until four days after the arrival of the 
shipment, and the tangerines were then found not to be up to the con- 
tract requirements, and the respondent rejected them, it is held that, 
since the respondent failed to reject the fruit within a reasonable time, the 
complainant should be awarded reparation for damages sustained by it in the 
resale of the carload of tangerines. 


Mr. Fred Stua, of Cleveland, Ohio, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Adams 
Packing Company, Inc., the complainant, seeking reparation from re- 
spondent, S. Metzger Company. In its complaint, dated June 6, 1942, 
complainant alleges that respondent unlawfully rejected a car of tan- 
gerines and is liable for the loss sustained by complainant on resale. 

Respondent filed an answer denying that it is indebted to complainant 
and alleging that it did not reject the car without reasonable cause. It 
asked for oral hearing. 

To avoid the necessity for an oral hearing, complainant amended its 
complaint so as to reduce the amount of its claim from $595.40 to $500. 
Therefore, this proceeding is handled without oral hearing, and evidence 
has been submitted in writing. 

It is the contention of complainant that it sold a car of tangerines, 
grade. U. S. Combination, upon a delivered basis. Complainant alleges 
that the date of shipment was changed from December 31, 1941 to Jan- 
uary 1, 1942, and that respondent made no objection to said change. 
An affidavit made by an employee of the broker stated that he notified 
respondent of the change in the date of shipment. Complainant further 
contends that respondent was notified of the arrival of the car on 
January 6, 1942, and that respondent refused the shipment on January 
10, 1942, although no complaint was made by respondent until this 
date, or four days after the car was available for unloading. 

Respondent’s contention is that the tangerines did not meet the con- 
tract requirements. In his deposition, Siegfried Metzger states that 
respondent was not notified of any change in the date of shipment, and 
that respondent did not authorize any change in the date. Respondent 
alleges that it did not reject the shipment until four days after its arrival 
because the weather was too cold to inspect the tangerines upon their 
arrival and each succeeding day until they were inspected. Respondent 
contends that when the tangerines were inspected they were not found 
to be as warranted and were refused. Respondent alleges that com- 
plainant was advised of the cold weather, and should have ordered 
heating service to protect the shipment, and that excessive decay did 
not develop while the shipment was on the track after its arrival. 
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Federal shipping point inspection shows the shipment as being U. S. 
Combination grade, approximately 50% No. 1 quality, and containing 
no decay. An inspection by the Railroad Perishable Inspection Agency 
on January 6, 1942, the date the tangerines arrived, shows that there 
was less than 1 to 8% decay, most boxes 2 to 3%, average 3.1%. The 
inspection fails to show any freezing injury present. 

Weather Bureau reports show hourly temperatures on the day re- 
spondent was notified of the arrival of the shipment to have ranged 
from 18 to 23°. 

FINDINGS OF FACT 

1. Complainant is a corporation whose address is Auburndale, Florida. 

2. Respondent is an individual, Siegfried Metzger, doing business as 
S. Metzger Company, whose address is Toledo, Ohio, and during all the 
times mentioned in the complaint was licensed under the act. 

3. On December 30, 1941, complainant sold to respondent, through 
Atlantic Commission Company, a broker, one carload of tangerines 
which were to grade U. S. Combination, at $2.15 per box delivered at 
Toledo, for shipment on December 31 from Auburndale, Florida. 

4. The tangerines were shipped on January 1, 1942, in car FGE 
14978 from Auburndale. Respondent was notified on January 2, 1942, 
of the date of shipment, but made no objection to the change in the 
date from that provided in the contract. 

5. On January 6, 1942, respondent was notified of the arrival of the 
shipment at Toledo, but did not cause the tangerines to be inspected 
until January 10, 1942, four days later. The tangerines were then found 
not to be up to contract requirements, and respondent refused them. 
The weather would have permitted inspection on January 6. 

6. Respondent’s rejection of the tangerines caused complainant to 
have to resell the car at a loss of $595.40, but complainant claims only 
$500, no part of which has been paid. 

7. A complaint dated June 6, 1942, was served on June 25, 1942, which 
was within nine months after January 1942, when the alleged cause of 
action accrued. 

CONCLUSIONS 

The temperature on the day the tangerines involved in this case ar- 
rived at destination was high enough to have permitted inspection, since 
an inspection was made on that date by the Railroad Perishable In- 
spection Agency. Therefore, respondent failed to reject the shipment 
within a reasonable time, and respondent’s rejection made four days 
after the notice of the arrival of the shipment was without reasonable 
cause. Cooney & Korshak v. Bruno Brothers, PACA Docket 2242, 
S-1502. Thus, respondent’s failure to pay complainant the damages 
sustained in the resale of the car of tangerines constitutes a violation of 
section 2 of the act, for which complainant should be awarded repara- 
tion, with interest, and the facts should be published. 
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ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $500, with interest thereon at 5% per 
annum from January 6, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 467) 


Tuomas Cairo Sons, Inc. v. Basson Park Cirrus Growers Association. PACA 
Doc. No. 4250. Decided August 30, 1943. 


Failure to Deliver—Damages 


Where the respondent sold to the complainant three cars of oranges and three cars 
of grapefruit, an the respondent failed to deliver any of the fruit and can- 
celed the contract, it is held that, although the respondent failed to perform 
its contract, the purchase by complainant of grapefruit other than the sizes 
contracted to be delivered, and the purchase of grapefruit and oranges at least 
eight days after the date of the breach of the contract, during which period 
there was a rise in the market price of these commodities, are not proper 
bases for the computation of damages for failure to deliver the fruit as agreed. 


Edgert & Edgert, of Cleveland, Ohio, for complainant. Mr. Emmett Donnelly, 
of Lake Wales, Florida, for respondent. Mr. Earl J. Smith, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

On September 22, 1942, Thomas Caito Sons, Inc., the complainant, 
filed a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), seeking reparation against 
Babson Park Citrus Growers Association, the respondent, for the latter’s 
failure to perform its contract with complainant. 

Respondent filed an answer denying that it had failed to perform 
its contract with complainant. Respondent also filed a counterclaim, 
but later abandoned it. 

Complainant and respondent have waived formal hearing, and have 
submitted evidence in writing. 

From the evidence, it appears that on April 4, 1942, respondent, in 
reply to an inquiry from a broker in Cleveland, Ohio, offered for ship- 
ment the following week, certain cars of oranges and grapefruit. On 
the same day, the broker requested respondent to book the complainant 
for five cars of oranges and five cars of grapefruit, the grapefruit to be 
half size 70, and half size 80. Respondent replied on April 6, 1942, 
that, weather permitting, the best it could confirm was three to four 
cars oranges and three to four cars of grapefruit, the grapefruit being 
sizes 54 to 96, heavy 64’s to 80’s, best quality possible and as near as 
possible the sizes requested. On the same date, the broker replied that 
this was satisfactory to complainant, subject to complainant’s approval 
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of the manifests when the fruit was loaded. Respondent confirmed with 
a wire repeating that the grapefruit were to be 54’s to 96’s, heavy 64’s 
to 80’s, but made no mention of approval of manifests. The broker 
then ¢alled respondent’s attention to this requirement. On April 7, 
1942, respondent telephoned the broker and conversed with him and 
the representative of the complainant. What was said at that time 
does not clearly appear in the record before us, but, following it, the 
broker issued a memorandum of sale describing the grapefruit sold as 
approximately 25 boxes of 54’s, 75 boxes of 64’s, and balance 70’s and 
80’s in each car. On April 8, 1942, respondent wired the broker that 
it was haying considerable difficulty in getting the grapefruit and would 
it be all right to include 25 additional boxes of 54’s and 25 additional 
boxes of 64’s. Complainant refused this change. Respondent proceeded 
to ship a car of oranges and a car of grapefruit. The manifest on the 
car of grapefruit showed 102 boxes 54’s, 116 boxes of 64’s, 93 boxes 
70’s, 85 boxes 80’s, and 6 boxes 96’s. Complainant refused to accept the 
car of grapefruit and respondent diverted that car and the car of oranges 
to other parties and refused to make further shipments of either oranges 
or grapefruit, notifying the broker on April 10, 1942, that it was cancel- 
ing the entire order. On April 13, 1942, the broker wrote the respondent 
that the complainant had agreed to cancel the whole deal. Complainant 
denies that it agreed to such cancellation. There is no dispute as to 
the grade or size of the three cars of oranges included in the contract 
and the one car of oranges shipped under the contract would have been 
acceptable to the complainant. Respondent contends that the grapefruit 
tendered conformed to the size which it had agreed to deliver. 

Complainant claims that it replaced the fruit not delivered by re- 
spondent by purchasing, on April 21, 1942, three cars of oranges of the 
size and quality required under the contract with the respondent, but 
at a cost of $284.90 greater than the price agreed upon with respondent; 
by purchasing, on April 13, 1942, one car of grapefruit, sizes equally 
70’s and 80’s, at a cost $100 greater than the contracted price; and by 
purchasing on April 21, 1942, two cars of grapefruit (the total purchase 
was three cars), each car to contain 50 boxes 54’s, 100 boxes 64’s, and 
the balance 70’s and 80’s, at $2 per box for the 54’s and 64’s, and $2.25 
for the 70’s and 80’s, f. o. b. Florida, which, with freight charges of 
$259.20 per car, made the cost of two cars $324.40 greater than the price 
agreed upon with the respondent. 

Respondent contends that the contracted fruit was not replaced 
promptly and could have been replaced at prices lower than the con- 
tract price and relies upon the reports of sales on the Cleveland market 
during the period covered by these transactions. These reports show 
sales of fruit on the Cleveland market at prices both higher and lower 
than the contract price. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is Unit No. 2, Northern 
Ohio Food Terminal, Cleveland, Ohio. 

2. Respondent is a corporation whose address is Babson Park, 
Florida, and during all the times mentioned in the complaint was li- 
censed under the act. 

3. On April 7, 1942, respondent sold to complainant three cars of 
oranges and three cars of grapefruit. The oranges in each car were 
to be approximately 100 boxes of 176’s and the balance 200’s and 216’s. 
The price was $3 per box for the 176’s and $3.25 for the others. The 
grapefruit were to be approximately 25 boxes of 54’s, 75 boxes of 64’s, 
and the balance 70’s and 80’s. The price was $2.40 per box. The fruit 
was to be delivered at Cleveland, Ohio. 

4. Respondent failed to deliver any of the fruit. 

5. Complainant was informed not later than April 13, 1942, that 
respondent was canceling the contract. 

6. On April 21, 1942, complainant purchased three cars of oranges of 
the size and quality of those covered by the contract with the respondent 
at a cost of $284.90 greater than the price under the contract with 
respondent. 

7. On April 13, 1942, complainant purchased one car of grapefruit 
of sizes different from those covered by the contract with respondent. 
On April 21, 1942, complainant purchased three cars of grapefruit of 
the sizes specified in the contract with respondent at a cost per car, 
delivered in Cleveland, of $162.20 greater than the price in the contract 
with respondent. 

8. During the period between April 13 and April 21, prices on grape- 
fruit and oranges had risen. 

9. The complaint was filed on September 22, 1942, which was within 
nine months after April 1942, when the alleged cause of action accrued. 


CONCLUSIONS 


Respondent failed to perform its contract which constitutes a viola- 
tion of section 2 of the act. However, the purchase of grapefruit of 
other than the sizes contracted to be delivered by the respondent is not 
a proper basis for the computation of damages for failure to deliver 
the grapefruit, Minneci Fruit Company v. Hines & Company, P. A. C. A. 
Docket No. 2995. The purchase of grapefruit and oranges, at least eight 
days after complainant was informed that respondent would not deliver 
the fruit, during which period there was a rise in the market price of 
such fruit, is not a proper basis for the computation of damages for 
failure to deliver the fruit as agreed. Cambridge Fruit and Produce 
Company v. Witmer Bros., Inc., P. A. C. A. Docket No. 1484, Minardo 
Bros. Fruit Company, Inc. v. R. L. Higgins & Company, P. A. C. A. 
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Docket No. 2421. There being no competent evidence establishing the 
amount of complainant’s loss, if any, the complaint should be dismissed. 
but the facts should be published. 


ORDER 
The complaint herein is dismissed. 
The facts, as set forth herein, shall be published. 
° This order shall be effective 20 days after its date. 
Copies hereof shall be served on the parties by registered mail or 
in person. 














(A. D. 468) 


AMERICAN Fruit Growers, Inc. 2. TRuMAN C. CoL_Lins AND Curtis D. CoL.ins, 
partners, trading as CoLttins Bros. PACA Doc. No. 4212. Decided August 
31, 1943. 






Partnership—Rejection of Shipment 


Where Truman C. Collins applied for a license under the act for himself and 
Curtis D. Collins, as members of Collins Bros., a partnership, and both re- 
spondents conducted their business under the fictitious name of Collins Fruit 
Co., Truman C. Collins being at Winter Haven, Florida, and Curtis D. Col- 
lins at Atlanta, Georgia, and the latter purchased, but later rejected two car- 
loads of oranges, it is held that (1) the partnership could, in the absence 
of statute to the contrary, operate under the name of Collins Fruit Co., rather 
than its true name, (2) that liability attached to both respondents in connec- 
tion with the rejection by Curtis D. Collins of the oranges in question, because 
of their partnership relationship, rather than the name used in conducting the 
business, and (3) the oranges conformed to specifications and the rejection 
was without justification. Therefore, reparation is awarded complainant in the 
amount of the difference between the purchase price of the two carloads re- 
jected and the net amount realized by the complainant on resale. 













Mr. Ernest.C. Wimberly, of Winter Haven, Florida, for respondents. Mr. Ray- 
mond L. Dillman, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 









PRELIMINARY STATEMENT 

On January 30, 1942, the American Fruit Growers Inc., complainant, 
filed a complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), against the respondents, Truman 
C. Collins and Curtis D. Collins, partners, trading as Collins Bros. 
Complainant alleges that it sold respondents three carloads of oranges; 
that the kind, quality, and grade of oranges called for in the contract 
of sale were tendered; and that one car was accepted and two cars were 
rejected. Reparation is claimed to compensate complainant for the 
loss sustained. 

Truman C, Collins, in answer to the complaint, denies the existence 
of a partnership between himself and Curtis D. Collins, asserts that he 
owns the Collins Fruit Co., to whom the oranges were sold, but alleges 
that Curtis D. Collins was his employee and without authority to 
purchase fruit for the Collins Fruit Co. Curtis D. Collins failed to 
file an answer. 
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The parties waived a formal hearing by failing to request it (7 CFR, 
1941 Supp., 47.32(b)). Complainant waived the filing of an opening 
statement of facts and relies upon the facts alleged in the complaint 
and attached exhibits. The record includes a report of investigation. 
Such report was served on Truman C. Collins by registered mail on 
April 6, 1942, and on Curtis D. Collins on July 13, 1942, together with 
a copy of the complaint. 

From the record, the only controversy for decision appears to be 
whether only Curtis D. Collins is liable individually to the complain- 
ant or whether Curtis D. Collins and Truman C. Collins are liable as 
partners. 

FINDINGS OF FACT 

1. Complainant is a corporation whose address is Maitland, Florida. 

2. On December 17, 1941, the respondent Curtis D. Collins, in the 
name of the Collins Fruit Co., placed an order and orally agreed to 
purchase from complainant three carloads of U. S. Combination grade 
oranges, at the agreed price of $1.75 per box, f.o.b. Avon Park, Florida, 
for one carload, and 90 cents per half-box sack, for two carloads. 

3. In accordance with such agreement to purchase, complainant, on 
December 17, 1941, consigned to itself 400 boxes of oranges in railroad 
car SAL 79070, from Avon Park, Florida, to Atlanta, Georgia, and two 
carloads of oranges, consisting of 800 half-box sacks each, in railroad 
ears ACL 17236 and ACL 17264, both carloads being shipped from 
Weirsdale, Florida. 

4. The contract to purchase and sell the three carloads of oranges 
was negotiated by A. F. Winecoff & Co., a broker, of Atlanta, Georgia. 
The broker executed a standard form of memorandum of the oral agree- 
ment to purchase and sell the oranges and delivered a copy thereof to 
Curtis D. Collins, through his agent, Clyde Brown, who signed the 
name, C. D. Collins, under the typewritten name, Collins Fruit Co. 

5. It was agreed by Curtis D. Collins and complainant, acting through 
the broker, that Curtis D. Collins would pay the agreed price of the 
oranges by honoring drafts drawn by complainant for that purpose. 
Curtis D. Collins accepted a draft and paid the agreed price for the 
oranges in car SAL 79070, but failed and refused to accept the oranges 
shipped and tendered by complainant in cars ACL 17236 and ACL 
17264. 

6. The oranges tendered by complainant were of the kind, grade, and 
quality specified by the contracting parties, and the refusal to accept 
them was without reasonable cause. 

7. Thereafter complainant, in an effort to minimize loss, resold the 
rejected shipments through J. J. Jardina, a commission merchant, for 
net returns of $510.80 for the contents of car ACL 17236 and $408.96 for 
the contents of car ACL 17264. Complainant received as net proceeds 
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from the two cars, $520.24 less than the agreed sale price, and suffered 
loss and was damaged by the rejection of the two carloads in that 
amount, which sum has not been paid, nor any part thereof. 

8. The complaint was filed within nine months from the date that 
the cause of action accrued. 

9. On November 10, 1941, Truman C. Collins made written applica- 
tion to the United States Department of Agriculture for a license under 
the Perishable Agricultural Commodities Act, 1930, to engage in the 
business of a commission merchant, dealer and broker, in fresh fruits 
and vegetables, in interstate commerce... The application was made on 
behalf of and the license was requested to be issued in the name of 
Collins Bros., a partnership described as consisting of Curtis D. Collins 
and Truman C. Collins, with the place of business at Winter Haven, 
Florida, and a branch conducted in the same name at Atlanta, Georgia. 
On the basis of the facts stated in this application, License No. 76986, 
dated November 27, 1941, was issued to Collins Bros., a partnership. 

10. No other business at Atlanta, Georgia, was carried on by Curtis 
D. Collins or by Truman C. Collins, or both, other than the business 
carried on in the name of Collins Fruit Co. 


CONCLUSIONS 

Despite the answer filed by Truman C. Collins, the respondents’ 
application for a license is accepted as proof of the partnership rela- 
tion, even though the two carloads in question were purchased in the 
name of the Collins Fruit Co. In the absence of statute (subject te 
certain exceptions not here material), a partnership may transact 
business under an assumed or fictitious name. Mazwell v. Pierce, 189 
S.E.(Ga.) 847; Name, 38 Am. Jur. 601; Partnership, 40 Am. Jur. 132. 
Truman C. Collins claims in his answer that there never was any part- 
nership but admits that he applied for the license, representing his 
brother as his partner, in order to help his brother get a license. Even 
if we give some credence to this answer and assume that Collins Fruit 
Co., was owned by Truman with Curtis an employee, nevertheless the 
activities of Curtis here were those of the partnership Collins Bros., 
although the name of Collins Fruit Co., was used. To permit applicants 
for a license to represent themselves as a partnership, and then for 
a solvent partner to disclaim the contracts of an insolvent partner by 
denying partnership, would frustrate the licensing provisions of the act. 

Respondents’ rejection of the oranges was in violation of section 2 
of the act. Reparation should be awarded complainant, and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondents shall pay 
to complainant, as reparation, $520.24, with interest thereon at 5% per 
annum from December 20, 1941 until paid. 
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The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the time of payment of reparation and as 
to service upon the parties, this order shall become effective 20 days 
after its date. 


(A. D. 469) 


CAMPANELLA & ComMPANY v. TuRNER & THome. PACA Doc. No. 4294. Decidéd 
August 31, 1943. 
Failure to Account 

Where respondent shipped vegetables to the complainant and a draft for the full 
purchase price was drawn against the complainant, which was paid upon the 
arrival of the produce, but the respondent did not deduct the advance payment 
from the draft and has since heglected and failed to make refund of the sum 
advanced, it is held that the complainant should be awarded reparation for 
the amount due and owing to the complainant: 


Mr. Eugene H. Talbert, of San Antonio, Texas, for respondent. Mr. F. W. 
Woodley, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 
By formal complaint filed July 6, 1942, Campanella & Company 
alleges that Turner & Thome, the respondent, violated the Perishable 


Agricultural Commodities Act, 1930 (7 U. 8. C. 1940 ed. 499a et seq.) 
in failing to account for $250 advanced to it by the complainant as part 
payment for a carload of mixed vegetables. 

Investigation developed that respondent admitted the receipt of the 
money but refused to account therefor upon the ground that it had an 
offsetting claim, in an unspecified amount, against complainant of 
services rendered in securing the car of produce under consideration 


and two others. 
A copy of the complaint and the report of investigation were served 


on respondent June 9, 1943, but no answer has been received. There- 
fore, in accordance with the rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived, and the facts alleged in the com- 
plaint are presumed to be admitted. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Margaret Campanella 
and Fred Valenziano, whose address is 5182-84 Northwest Highway, 
Chicago, Illinois. 

2. Respondent is a partnership composed of S. L. Turner and Arthur 
Thome, whose address is Mission, Texas. 

3. Respondent was carrying on the business of dealer, commission 
merchant, or broker in interstate commerce and was within the purview 
of the licensing provisions of the act when the transaction involved in 
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this case occurred. Through inadvertence its license at that time had 
expired. An application with the proper fee for a new license was filed 
on February 2,°1942. 

4. On November 11, 1941, complainant contracted to purchase from 
respondent a carload of mixed vegetables for $933.75, to be shipped from 
Pharr, Texas, to Chicago, Illinois. Respondent in its confirmation of 
the contract, which was wired the same day, requested a cash deposit 
of $300 and, pursuant to such request, complainant advanced $250. 

5. On November 22, 1941, respondent shipped the vegetables from 
Pharr, Texas, to seantilbimasil at Chicago, Illinois, in car ART 17471. 
A draft for the full purchase price of $933.75 was drawn against com- 
plainant and paid by it upon arrival of the car on November 27, 1941. 

6. Respondent did not deduct the advance payment of $250 from the 
draft and has since neglected and failed to make refund of the $250 
which is due and owing to the complainant. 

7. Complainant filed an informal complaint on January 19, 1942, 
which was within nine months after November 27, 1941, when the cause 
of action accrued. 






















CONCLUSIONS 

The failure of respondent to account for the sum of $250 is a violation 
of section 2 of the act. Complainant should be awarded reparation for 
that amount with interest, and the facts should be published. 











ORDER 
Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $250, with interest thereon at 5 percent per 
annum from November 27, 1941 until paid. 
The facts and circumstances, as herein set forth, shall be published. 
Copies of the order shall be served on the parties by registered mail 
or in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 














UNPUBLISHED DECISIONS 


A.D. 470. Alfred A. Saisselin v. Joseph Denholtz & Sons, Inc. PACA 
Doc. No. 4217. August 10, 1943. Mr. Leyden E. Brown, of Oswego, 
New York, for complainant. Messrs. Bernstein Weiss & Tomson, of 
New York, New York, for respondent. Mr. Raymond L. Dillman, 
Examiner. Decision by Assistant to War Food Administrator Thomas 
J. Flavin. 

A.D. 471. Jerome Kantro v. Nathan Savitz. PACA Doc. No. 4226. 
August 12, 1943. Mr. Alexander Golbus, of Chicago, Illinois, for re- 
spondent. Mr. Raymond L. Dillman, Examiner. Decision by Assist- 
ant to the War Food Administrator Thomas J. Flavin. 
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1943 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
CoNSCIENCE OF AGENCY —_ 
Restraints of self-discipline imposed by.......................... 447 


DIsMIS8SALS 
Order of, based on— 
readjustment in accounts made by market administrator 448: 331; 449 


OrpER No. 66-1 (oranges) 
Termination or Suspension of 

Where the petition alleges the issuance of the order and that 
thereafter the Price Administrator, under the Emergency 
Price Control Act of 1942, placed price ceilings on citrus fruits 
which are now selling at such prices, and it is contended that 
under such conditions the order can no longer effectuate the 
purposes of the Agricultural Marketing Agreement Act of 
1937, and, therefore, the Secretary should now terminate or 
suspend the order, but its validity when issued is not ques- 
tioned, it is held that in the absence of a determination by the 
Secretary to terminate or suspend the order, it remains in full 
force and effect and the petition should be dismissed, as such a 
petition is not applicable under sec. 8c(15)(A) of the Agri- 
cultural Marketing AgreementfAct of 1937......... 445:327; 446 


RECONSIDERATION 
Conscience of Agency 
Petition by Dairy and Poultry Branch, Food Distribution Ad- 
ministration, for reconsideration of final order entered in this 
proceeding dismissed on the ground that the Branch could 
have asked for a reopening of the hearing, and that it would 
seem unfair to the petitioner to reopen the hearing now or to 
rehear the matter after final decision when the Branch had 
many opportunities to “clarify’’ or to “amplify” the record; 
and, while a wide latitude is afforded administrative agencies 
in proceedings of this kind, subject in many respects only to 
the restraints of self-discipline imposed by the conscience of 
the agency, that conscience now dictates that the time has 
been reached here when the administrative agency must be 


content with the record it has made...................... 447 

REsTRAINTS OF SELF-DISCIPLINE 

Conscience of agency as affecting...................... Pens 447 
SECRETARY OF AGRICULTURE 

Power of, to terminate or suspend order......................... 445 
SusPENSION OF MARKETING ORDER 

Petition for, under sec. 8c(15)(A) not applicable................. 445 
TERMINATION OF MARKETING ORDER 

Petition for, under sec. 8c(15)(A) not applicable.................. 445 
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INDEX-DIGEST 


AUGUST 1943 
PACKERS AND STOCKYARDS ACT, 1921 
CEASE AND DEsIst 
Unfair Practice 
On the basis of the respondent’s admission of the allegations, 
waiver of hearing, and consent to issuance of the order in this 
disciplinary proceeding instituted by the complaint of the 
Agricultural Marketing Administration, now the Food Dis- 
tribution Administration, charging the respondent, a market 
agency, with using certain unfair practice, it is ordered that 
the respondent shall cease and desist from (1) selling livestock 
for consignors to its officers or employees without disclosing 
such fact, (2) failing to show the true names of purchasers of 
consigned livestock, (3) issuing false or misleading statements 
concerning its services, and (4) failing to charge for its services 
the rates specified in its tariff 
On the basis of the respondent’s admission of the allegations, 
waiver of hearing, and consent to issuance of the order in this 
disciplinary proceeding instituted by the complaint of the 
Agricultural Marketing Administration, now the Food Dis- 
tribution Administration, charging the respondent, a market 
agency, with engaging in certain unfair practice, it is ordered 
that the respondent shall cease and desist from (1) failing to 
show the true names of purchasers of consigned livestock, (2) 
selling livestock for consignors to a firm in which an officer of 
the respondent has an interest without disclosing such fact, 
(3) failing to charge for its services the rates specified in its 
tariff, and (4) failing to keep records fully disclosing all 
transactions in its business 
Consent ORDER 
Rates and Charges 
Pursuant to stipulation, parties to the proceedings consented to 
the issuance of the order temporarily suspending provisions 
of orders heretofore entered in this docket prescribing maxi- 
mum rates to be assessed by petitioners for selling livestock 
on commission basis, and of order directing petitioners to file 
new schedule of rates not in excess of rates and charges specified 
in the stipulation entered into between the Food Distribution 
Administration and the petitioners 
ConsTITUTIONAL Law 
Due process of law as applied in reopening hearing by deciding 


DIscRETION 
Facts failing to show abuse of, by deciding officer in reopening hearing. 
DIsMISsALs 
Failure to File Opening Statement of Facts 
Where complainant failed to file an opening statement of facts, 
and the respondent filed an answer, to which the complainant 
failed to file a reply, the proceeding is ordered dismissed 
pursuant to the rules of practice 
Order of 
Order of dismissal by consent of the parties, without prejudice, 
not to be construed as a determination with respect to the 


(2) 





INDEX-DIGEST 


AUGUST 1943 
PACKERS AND STOCKYARDS ACT, 1921—Continued 
Dismissat—Continued 
Order of—Continued , ++ 
reasonableness or lawfulness of the rates and charges of the No. — 
respondents 


Dur Process or Law 
Application of, in reopening hearing by deciding officer 


EVIDENCE 
Facts failing to show— 
abuse of discretion by deciding officer in reopening-hearing. . . . 
lack of due process of law in reopening hearing 
Facts Showing— 
lack of clarity of record 


EXAMINER 
Duties of 
Functions of, comparable with that of master or auditor in judicial 
proceedings 
Motion to subpoena witnesses erroneously overruled by 


EXAMINER’S REPORT 
Lack of constitutional requirement to issue 


MorTIoN ° 
Examiner’s overruling of, to subpoena witnesses not sustained 


ORDER 
Modification of Stipulation : 

Approval given to the stipulation entered into between the 
respondent and the Food Distribution Administration, modi- 
fying the terms of a prior stipulation relating to the manner of 
computing the selling price of corn at the respondent’s stock- 
yards, and providing that no increase in net revenues shall 
accrue to the respondent as the result of the modification. . . 


OrpER REOPENING HEARING 
Hearing Before Examiner not Trial by Combat 
Where the Food Distribution Administration, the complainant, 
filed a petition to reopen the hearing in this disciplinary 
proceeding on the ground that the presiding officer erroneously 
overruled the motion of the complainant’s counsel that the 
parties alleged in the order of inquiry to have been defrauded 
by the respondents be subpeonaed as witnesses, and the record 
on this point is not as clear as it might be, it would seem that 
the examiner erred in failing to attempt a clarification of the 
transactions involved, even though the complainant’s counsel 
did not press his request for the subpoenas, and since the 
evidence sought is not cumulative, the hearing ‘is ordered 
reopened 
Pusuiic INTEREST 
Consideration of, in administrative proceedings 
REGISTRATION 
Suspension of, unnecessary in view of admission of violations of act 
and consent to issuance of cease and desist order 
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SuPpPLEMENTAL ORDER 
Extension of Date of Order - 

Respondent’s request that effective date of order of July 28, 
1943, in this proceeding be extended for purpose of giving it 
time to determine its future action granted 

Postponement of Effective Date of Order 

The effective date of the July 28, 1943, order is postponed until 
further order herein solely for the purpose of giving time to the 
complainant to reply to respondent’s petition and for consid- 
eration of the petition and reply, and this determination is not 
to be deemed a decision on the merits of respondent’s petition 

‘* asking rehearing and reconsideration 


Unrarr PRACTICE 
Failing to charge for services in accordance with filed tariff 
Failing to charge for services rates specified in tariff 
Failing to report to consignors true names of purchasers 
Failing to show true names of purchasers of consigned livestock. . . 
Issuing false statements concerning services rendered by market 


agency 
Selling livestock for consignors to a firm in which officer of respondent 
has an interest 
Selling livestock by market agency to officers and employees without 
disclosing such fact to consignors 


VIoLaTION OF ACT 

Failing to charge for services in accordance with filed tariff 

Failing to charge for services rates specified in tariff 

Failing to keep records fully disclosing all transactions 

Failing to report to consignors true names of purchasers 

Failing to show true names of purchasers of consigned livestock. .. . 

Issuing false statements concerning services rendered by market 
agency 

Selling livestock for consignors to a firm in which officer of respondent 
has an interest 

Selling livestock by market agency to officers and employees without 
disclosing such fact to consignors 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABROGATION OF CONTRACT 
Allowance obtained by fraud, mistake of fact, or duress not treated as. 461 


ACCEPTANCE 
Effect of, of goods upon question of non-compliance with contract.. 465 
Failure to reject within reasonable time as constituting 

AGENCY 
Burden of proof as to existence of 


CoNSIGNMENT 
Conversion of purchase and sale agreement into transaction of 


ConrTracts 
Abrogation of, by allowance 


CouNTERCLAIM 
Dismissal of, for failure to sustain allegations relating to fraud 
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A. B. 
DaMAGES ‘ No. Page 


Computation of, for failure to deliver when no loss sustained 467 371 
Measure of, based on— 
rejection of shipment : 368; 468 374 
resale of produce 368 
DEFAULT 
Admission of facts alleged in complaint by 375 
Waiver of oral hearing on facts by : 353; 375 
EvIDENCE 
364 
Brokerage fees paid in similar transactions as sustaining proof that 
respondent knew complainant acted as agent 
Burden of proof as to— 
creation of new contract 
existence of agency 
Detection of Late Blight Tuber Rot 
Expert testimony as 
Facts failing to show— 
creation of new contract 


loss upon repurchasing of produce 
Facts Showing— 
allowance was obtained by fraud 
existence of partnership 
proof of allegation of agency by a fair preponderance of evidence. 
Federal inspection certificate as 460: 349; 461: 352; 
Invoice showing brokerage charge made by agent on transaction in 
question as sustaining proof of existence of agency 
Testimony of Plant Pathologist as 
Expert TESTIMONY 
Evidence of Plant Pathologist as 
Fravup 
Allowance obtained by, as not constituting abrogation of contract. . 
Late Buiaut TuserR Ror 
Detection of 
PARTNERSHIP 
Liability of partners doing business under assumed or fictitious name. 
Permissibility of transaction of business under assumed or fictitious 


Puant PATHOLOGIST 
Testimony of, as evidence 
REPARATION 
Failure to Account 
Where the respondent accepted the shipment of bananas sold and 
delivered to him and the respondent alleged that he accepted 
the produce only after he was authorized to handle the bananas 
for the complainant’s account, it is held that, since the 
respondent has not sustained the burden of proving that a new 
contract was created, he is bound by his acceptance of the 
shipment, and reparation should be awarded complainant in 
the amount of the balance of the purchase price 
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ReEparRaTION—Continued 
Failure to Account—Continued 
Where respondent shipped vegetables to the complainant and a 
draft for the full purchase price was drawn against the com- 
plainant, which was paid upon the arrival of the produce, but 
the respondent did not deduct the advance payment from the 
draft and has since neglected and failed to make refund of the 
sum advanced, it is held that the complainant should be 
awarded reparation for the amount due and owing to the 
complainant 
Failure to Deliver 
Where the respondent sold to the complainant three cars of 
oranges and three cars of grapefruit, and the respondent failed 
to deliver any of the fruit and canceled the contract, it is 
held that, although the respondent failed to perform its con- 
tract, the purchase by complainant of grapefruit other than 
the sizes contracted to be delivered, and the purchase of 
grapefruit and oranges at least eight days after the date of 
the breach of the contract, during which period there was a 
rise in the market price of these commodities, are not proper 
bases for computation of damages for failure to deliver the 
fruit as agreed 
Failure to Pay 
Since two carloads of potatoes sold at a price f. o. b. shipping 
point, complied with the warranty to grade U. S. No. 1, and 
the potatoes were in suitable shipping condition at the time 
and place of purchase, but deteriorated during transit to 
ultimate destination, it is held that the buyer could not convert 
the purchase and sale agreement to that of a consignment 
transaction, nor could it rely upon the rule of suitable shipping 
condition, as the produce did not move under normal trans- 
portation service and conditions and, therefore, reparation 
should be awarded seller in the amount of the unpaid price.. 463 355 
Where the complainant, as agent of the respondent, fulfilled its 
contract of purchase and sale of a truckload of peaches which 
were graded as U. S. Extra No. 1 at shipping point, and the 
respondent denied that the complainant acted as its agent, 
it is held that, since the complainant proved by a fair pre- 
ponderance of the evidence the existence of the agency, any 
loss which was incurred after the consummation of the sale 
must be borne by the respondent as the complainant was not 
at fault and was not negligent and, therefore, reparation 
should be awarded complainant in the amount of the total 
contract price 
Failure to Repay 
Respondent’s failure to repay, pursuant to the agreement, the 
advance and to pay a deficit incurred in connection with the 
resale of the peas consigned to complainant for the account of . 
the respondent entitles the complainant to reparation in the 
amount of the loss resulting from the net deficit and the pre- 
season advances on the said fresh vegetables 
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REpPARATION—Continued 
A. D. 
Fraud No. Page 

Where an allowance was granted by the complainant through 
fraudulent misrepresentation concerning the disposition of a 
car of lettuce which caused the complainant to believe that 
the produce had not been unloaded when, in fact, it had been 
unloaded, and such statement caused complainant to believe 
that the car of lettuce would be rejected, and thereby caused 
complainant to grant respondent a discount, it is held that the 
respondent’s failure to account to complainant for the total 
contract price was in violation of the act, for which complainant 
should be awarded reparation for the balance of the original 
contract price 

Rejection of Shipment 

Where the complainant sold to the respondent a carload of 
tangerines which were to grade U. S. Combination delivered 
at Toledo for shipment from Florida, and the respondent was 
notified of the arrival of the shipment but failed to cause the 
tangerines to be inspected until four days after the arrival of 
the shipment, and the tangerines were then found not to be 
up to the contract requirements, and the respondent rejected 
them, it is held that, since the respondent failed to reject the 
fruit within a reasonable time, the complainant should be 
awarded reparation for damages sustained by it in the resale 
of the carload of tangerines 466 

Where Truman C. Collins applied for a license under the act 
for himself and Curtis D. Collins, as members of Collins Bros., 
a partnership, and both respondents conducted their business 
under the fictitious name of Collins Fruit Co., Truman C. 
Collins being at Winter Haven, Florida, and Curtis D. Collins 
at Atlanta, Georgia, and the latter purchased, but later rejected 
two carloads of oranges, it is held that (1) the partnership 
could, in the absence of statute to the contrary, operate under 
the name of Collins Fruit Co., rather than its true name, (2) 
that liability attached to both respondents in connection with 
the rejection by Curtis D. Collins of the oranges in question, 
because of their partnership relationship, rather than the 
name used in conducting the business, and (3) the oranges 
conformed to specifications and the rejection was without 
justification. Therefore, reparation is awarded complainant 
in the amount of the difference between the purchase price of 
the two carloads rejected and the net amount realized by the 
complainant on resale 

Warranty ; 

Since the several carloads of potatoes sold by the complainant 
to the respondent at prices f. o. b. shipping point complied with 
the warranty to grade U. S. No. 1, and the potatoes were in 
suitable shipping condition at the time and place of purchase, 
but deteriorated during transit to ultimate destination, it is 
ordered that reparation should be awarded to the complainant 
for the purchase price which the respondent refused to pay, and 
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ReParATION—Continued 
Warranty—Continued 
the latter’s counterclaim for damages, based on two other car- 
loads, should be dismissed for failure of proof of fraud as the 
evidence failed to show that the complainant knew that the 
potatoes or the fields where they were grown were affected by 
Late Blight Tuber Rot 


REPARATION FOR— 
Balance of contract price 
Failure to account 
Failure to deliver 
Failure to pay— 


purchase price 
Failure to repay advances 
Rejection of shipment 


SAEs 
Conversion of purchase and sale agreement into consignment 


transaction 


Surras.Le Suaippinac ConpDITION 
Inapplicability of rule of, because of delay in transit 


UNPUBLISHED DECISIONS 


VIOLATION OF ACT 

Failure to account 

Failure to deliver 

Failure to pay— 
balance of contract price 
purchase price 

Failure to repay— 
advances 








